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OFFICE OF LOSS PREVENTION

The Loss Prevention Program is available to assist Louisiana State Bar Association members
in the prevention of legal malpractice and the improvement of office practices and procedures.

Most services are free to members of the Louisiana State Bar Association. Other services are
free to those insured through the LSBA-sponsored malpractice program. Among the services
provided are:

Workshops for attorneys on preventing malpractice and office management (CLE
credit)

Workshops for non-attorney staff members
Sample Forms, which may be downloaded from our website
Louisiana Prescription Quick Reference Card

Lawyers Helping Lawyers article in the LSBA Journal

CLE ethics and professionalism presentations for organizations, universities and
local bar associations

Law School skills course instruction

Telephone consultation

Whether you are a solo practitioner or work with a small firm, a large firm or a corporation,
please do not hesitate to ask for assistance. You can contact the Office of Loss Prevention any
of the ways listed below. We look forward to assisting you with your practice!

Phone: (985) 898-1785 or 1-800-Gilsbar, Ext. 785
Fax: (985) 898-1636

E-mail: lossprevention@gilsbar.com

E-fax: (801) 729-2074

Write to:

Johanna G. Averill, Esq.

Cynthia O. Butera, Esq.

Lindsey M. Ladouceur, Esg. Or

Carol M. Rider, Esq.

Professional Liability Loss Prevention Counsel
Gilsbar, Inc.

P.O. Box 998

Covington, LA 70434

Web Site: www.gilsbar.com



Gilsbar, Inc.
underwrites the Office of Loss Prevention.
Please consider Gilsbar for all of your insurance needs:

Malpractice Insurance

Business Office Insurance for general liability, property and contents,
with additional coverage including computer software/hardware, fine
arts, non-owned and hired car liability

Workers Compensation
Health Insurance for individuals, groups and self-funded plans
Long Term Disability and Life Insurance

Financial planning with mutual funds, IRA’s, retirement

1-800-Gilsbar

Visit our Web Site: www.gilsbar.com




Please visit our web site at:

www.gilsbar.com
Loss Prevention

Louisiana Forms

to obtain a copy of our Sample Forms
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FROM VICTIM TO VICTOR

As with other types of major losses, assimilating such a radical change in our understanding of ourselves and the world can
be personally and collectively disorienting. Although the process of adjusting to an altered reality is not entirely subject to
deliberate and conscious management, there are ways to deal with it so as to let it “make you, not break you.”

The ultimate goal is to go beyond merely surviving this tragedy. It is to empower ourselves as individuals and as communi-
ties to be a force for healing. While depressive symptoms are normal following any significant loss, positive action is one of
the most effective antidotes. It enables many people to live heroically amid extremely adverse and dangerous circum-
stances, deepening rather than dulling their sense of humanity and compassion. The following strategies can help us move
beyond dealings of helplessness, hopelessness, or powerlessness:

e Respect your own feelings and your own process of adjustment. As intrinsically social beings, most find it
helpful to share their reactions and feelings with others. Talk with friends and family. Journal, talk to a counselor or
clergy person, write a letter. Stoic avoidance or denial of feelings can result in physical, psychological or behavioral
symptoms later on. Everyone experiences grief differently, so don’t expect yourself or anyone else to recover in the
same way or at the same rate.

e Remember that no feeling is either good or bad; it is simply data about how something is affecting
you. How you express the feeling, however, can be helpful or harmful. Anger is a normal reaction to loss, fear and
danger. Because anger is infused with energy, much can be accomplished when it’s directed into constructive action.
Witness the almost superhuman efforts to rescue workers responding to a crisis. (Unexpressed anger fuels depres-
sion.)

e Take extra good care of yourself and those nearest and dearest to you. Stressful events, especially catastro-
phic events, impose strains on the mind and body that can be mitigated by adequate sleep, healthy diet, appropriate
exercise, social interaction, quiet time, prayer or meditation, and laughter.

e Take time to re-evaluate what’'s important to you. Re-order priorities and modify your life accordingly. Reach
out. Enjoy time with family members. Mend or strengthen relationships. Seek professional or clerical help if neces-
sary.

e Balance your need for news and information with activity that permits a complete change of focus and mood:
listen to music, play with the kids, ride your bike, walk in the woods.

e Find ways to make a difference in your daily routine. Show kindness and patience in how you drive, treat
strangers, interact with family or co-workers. Volunteer to help in local services, i.e., Red Cross, shelters, literacy pro-
grams, Big Brother or Sister, etc.

e Educate yourself; be involved in democratic processes, support sound national policies that serve American inter-
ests without inflicting harmful consequences on other populations.

e Utilize spiritual resources. Participate in a faith community that suits your beliefs and needs.

e Use appropriate 12-step programs. Self-help groups offer highly effective tools for the achievement and mainte-
nance of good mental health, including opportunities to listen and to be heard, and helpful slogans that serve as valu-
able reminders. (“One Day At a Time,” “Keep it Simple,” “Think,” etc.)

These are just some of the pro-active measures that may allow anyone to eventually transform victimhood into personal
and social healing. The process of adjustment to a major loss, though it varies in form among individuals, is a universal
human experience. It permits a psychological restructuring, eventual acceptance, and ability to move forward creatively
and constructively, often with greater compassion, a broader vision of self, and a stronger commitment to one’s role in the
world.

Father Mychal Judge (Father Mike) was a Franciscan Friar, the Chaplain of the NY Fire Department and a sober alcoholic.
He was known and lived by the NYC Firefighters as well as NYC AA members. He was killed on September 11th while ad-
ministering last rites to a dying firefighter at the foot of the South Tower of the World Trade Center. He created the follow-
ing prayer:

LORD,

TAKE ME WHERE YOU WANT ME TO GO;

LET ME MEET WHO YOU WANT ME TO MEET;
TELL ME WHAT YOU WANT ME TO SAY, AND
KEEP ME OUT OF YOUR WAY.



HOW TO SUPPORT A CHILD DURING CRISIS

TALK HONESTLY ABOUT THE MAGNITUDE OF WHAT HAS HAPPENED

It is essential that children express their feelings, especially during times of crisis. Parents or caregivers should
speak to children about the events. Be calm, and open to their questions and feelings.

Let your child’s questions lead the way — answer them as best you can. “l don’'t know” is an acceptable answer.

Children may feel as if they are not safe. While the likelihood of events impacting them here are less, discuss how
events like this do take place, and that all measures to keep people safe are being taken.

Be honest about your own feelings about the tragedy. Sharing your feelings gives your children the courage to
share theirs.

TAKE A BREAK FROM THE NEWS

Think about an activity the family can do together instead of watching the news. Create some quiet time before
bedtime to be with your children.

Be patient — children will often revisit the feelings and ask questions again and again.

After a tragedy of this magnitude, children will need to share stories, fears, and grief. It is normal for children to
be repetitive with their questions. Be open to talking to your child and addressing their questions and concerns as
they come up.

Ask them about their dreams and encourage them to discuss their thoughts and feelings.

RECOGNIZE THAT A CRISIS OFTEN MANIFESTS ITSELF THROUGH BEHAVIOR

Normal behaviors include aggression, fatigue, destructive behavior, reversion to an earlier developmental stage,
lack of appetite, insomnia, among others. It is important to talk to your child and be patient with these feelings.

Arrange some physical methods for children to express their feelings of anger, fear and anxiety. Some activities

such as clay, painting, ripping old phone books, creating a collage, and using blocks are outlets that help children
to get their feelings out in the open.

GET SUPPORT FOR YOURSELF AND YOUR CHILDREN
Reach out to others in your community to build a base of support.
Access any spiritual resources your family may participate in.
Keep in touch with your child’s school — find out how they are responding to the crisis.

Give lots of extra love and hugs to children during these times.



BIOGRAPHIES
J.R. PHELPS

Director of The Florida Bar’s Law Office Management Assistance Service (LOMAS) since the department was formed by the
Board of Governors in 1979. Responsibilities include, running the department, supervising a staff of Practice Management
Advisors and staff. LOMAS provides assistance to the members of The Florida Bar in all phases of law practice management
including:

¢ Starting and building a practice — economic practice development and marketing;

Risk management and avoidance — assessing internal organizational procedures;

Partnership development —assisting with governance and distribution issues;

Technology assistance — including software selection and training;

Law office staff training — including accounting and personnel procedures;

Consulting firms — on a voluntary, diversionary or disciplinary issues;

Lecturing at Florida law schools on the above subjects;

Lecturing at Florida Bar CLE events on same subjects.

* & & & O o o

Additional Responsibilities: Staff director for the Bar President’s Special Committee on Meeting the Needs of the Solo and
Small Firm Lawyer, and staff liaison to the Bar's Committee on Technology, and the Florida Supreme Court Technology Com-
mission. Memberships: American Bar Association—Law Practice Management Section, currently serving as on the Executive
Council of the State Bar Practice Management Advisor Committee. American Bar Association - LPM Section formerly served
as Liaison to the Joint Commission on Lawyer Regulation, currently serving on the Publication Board of the LPM Section Fel-
low, College of Law Practice Management. Association of Legal Administrators - past Regional Vice President. Other related
Professional activities: Adjunct Instructor, Tallahassee Community College - Law Practice Management, and Software Selec-
tion and Utilization — in the Legal Assisting curriculum, 1995 to 1999. Chairman of the Board of Florida Commerce Credit
Union, 1996 to present. The author of numerous articles published within the professional journals of: The American Bar
Association, The Florida Bar, the National Bar Association, Association of Legal Administrators, ALI-ABA. Featured speaker
at ABA, State, and Local Bar Associations throughout the United States. Previous experience: Director of Administration with
the law office of Porter, Wright, Morris & Arthur in Columbus, Ohio, and Director of Administration with the law office of
Smith, Hulsey & Busey in Jacksonville FL. Education: B.B.A. Marshall University; Graduate study: Ohio State University;
Alpha Kappa Psi Business Honorary Beta Alpha Mu Economics Honorary.

GISELA B. BRADLEY

EDUCATION — B.A. in Liberal Studies with Major in Accounting, St. Edward’s University, Austin, Texas

PROFESSIONAL ACTIVITIES:

*  Director, Law Practice Management Program, The State Bar of Texas, Austin, Texas

Managed Law Firms of Varying Sizes - 15 years

Owned/Managed: Management Support Services, Inc. - 5 years

Member, National Association of Legal Administrators

Associate Member, American Bar Association - Law Practice Management. Section: Special Task Force on Law Office

Management

*  Associate Member, American Bar Association - Law Practice Management. Section: Vice-Chair, Practice Man-
agement Advisors’ Committee

* % % %

RELATED PUBLICATIONS:

*Author/Speaker for the State Bar of Texas Law Practice Management Program

*Author/Speaker for SBOT Texas Lawyers Care Legal Updates Conference

*Author/Speaker for SBOT Texas Minority Counsel Conference

*Author: The Texas Law Reporter: A Word From the Bar

*Author/Speaker for MABA Annual Convention

*Author/Speaker for Border District Bar Conference

*Author: Start Up Kit for a Small Law Practice

*Author/Speaker Planning to Conquer the Real World of Private Practice, a practical preparation course for law students

*Author/Speaker/Developer of The Law Office Management Institute, a 12-month comprehensive management training
course for attorneys by the SBOT Law Office Management Program
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STEVEN C. KRANE

Steven C. Krane is a partner in the Litigation and Dispute Resolution Department of Proskauer Rose LLP in New York City
concentrating in legal ethics, sports law and alternative dispute resolution. He is Co-Chair of the firm’s Law Firm Advisory
Practice Group, and serves as ethics partner for the 650-lawyer firm. He is a 1981 graduate of the New York University School
of Law, and served as law clerk to Judge Judith S. Kaye of the New York Court of Appeals from 1984 to 1985. Steven has been
involved in New York State Bar Association activities for many years, serving as NYSBA President during 2001-02 and as chair
of many committees involving professional responsibility, including the Committee on Standards of Attorney Conduct, the
Special Committee on Multidisciplinary Practice and the Special Committee on Cross-Border Legal Practice. He is also a
member of the American Bar Association Standing Committee on Ethics and Professional Responsibility, and a former chair
of the New York City Bar's Committee on Professional and Judicial Ethics. Steven is a former member of the Disciplinary
Committee for the First Judicial Department in New York and has served as Hearing Panel Chair for the Committee on Griev-
ances of the United States District Court for the Southern District of New York.

Steven has been deeply involved in mass disaster response for nearly 10 years. He was part of a group of lawyers who con-
sulted with the families of victims of the TWA Flight 800 crash in 1996. Following that, he became a charter member of the
NYSBA Committee on Mass Disaster Response and the corresponding committee of the New York City Bar, developing proto-
cols for bar association assistance to disaster victims, and testified before and worked with the Congressional Task Force on
Assistance to Families of Aviation Disasters in 1997. In 2001, as State Bar President, he coordinated the state and local bar
associations’ response to the September 11 terrorist attacks in New York City, including the NYSBA's program to provide assis-
tance and support to lawyers whose offices were destroyed or damaged in the attacks. Two months later, he coordinated the
NYSBA's response to the crash of American Airlines Flight 587 in Belle Harbor, New York. In 2003, Steven received an award
from New York Governor George Pataki in recognition of his involvement in preparing for and responding to mass disasters.

PHILLIP HEMPHILL, Ph.D.

Mr. Hemphill has been the Program Director of the Professional Enhancement Program for the past 3 years and has over 16
years clinical experience. He has presented at national conferences and published articles in the field of trauma, personality
disorders, and addictions. He is an adjunct professor at Tulane University School of Social Work and Assistant Clinical Pro-
fessor at LSU Health Sciences Center, Department of Psychiatry.

JIM CALLOWAY

Jim Calloway is an attorney from Oklahoma. He serves as the Director of the Oklahoma Bar Association Management Assis-
tance Program. He received his Juris Doctorate from the University of Oklahoma, where he was named to the Oklahoma Law
Review. Mr. Calloway is a member of the American Bar Association where he served as chair of the ABA TECHSHOW™ 2005
Board. He had served on the TECHSHOW™ board for three previous years. He is an active member of the ABA Law Practice
Management Section and was recently elected to the ABA LPM Section Council. He is on its Practice Management Advisor’s
committee. He is also an active member of the ABA’s General Practice, Solo and Small Firm Section, where he serves on the
Solo Day and Road Show planning committees for the GPSSF section. As a part of his duties with the OBA, he designed and
now manages the OBA-NET, the official online service of the Oklahoma Bar. He has made hundreds of presentations on law
office management, legal technology, ethics and legal business operations. He also manages the annual OBA Solo and Small
Firm Conference. He was recently inducted as a Fellow of the College of Law Practice Management.

Mr. Calloway publishes the weblog, Jim Calloway’s Law Practice Tips at http://jimcalloway.typepad.com. This weblog was
awarded the 2005 Technolawyer @ Award for Favorite Practice Management Blog. He also published, with co-author Mark
Robertson, the book Winning Alternatives to the Billable Hour: Strategies That Work, presently on sale through the ABA
Law Practice Management section and was the author of two chapters in Flying Solo, 4th Edition (2005.) Mr. Calloway was a
featured speaker at the ABA Annual Meetings in 1999, 2000, 2001, 2002, 2003 and 2005, ABA Techshows 2000, 2001, 2002,
2003, 2004 and 2005, LegalTech Toronto 2000, and LegalTech Dallas 2000. He has done presentations for the National As-
sociation of Bar Executives and the National Council of Bar Presidents at their annual meetings. He has also spoken at state
bar association meetings and seminars for the Missouri, Colorado, Maryland, Georgia, Texas, Utah, Virginia and New York
state bar associations. His articles have been published in Lawyers Weekly USA, Law Practice Management magazine, Law
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Jim Calloway continued....
Technology News, LLRX.com and GPSolo, as well as the Colorado, Maryland and Oklahoma Bar Association Journals.

Mr. Calloway is also a member of the National Association of Bar Executives where he served as chair of the Website and
Knowledge Management Committee and is the 2005-2006 chair of its Member Services Forum. Before taking his present
position with the OBA, he was in private practice for approximately sixteen years in south Oklahoma City and Norman,
Oklahoma. He is a former President of the Cleveland County (Oklahoma) Bar Association. Many of his articles are found
at http://www.okbar.org/members/map/articleindex.htm.

Suzanne Rose

Suzanne is a practice management consultant focusing exclusively on the legal industry; and, more specifically, on the
critical areas of business, practice and risk management. Ms. Rose served as the practice management advisor for the
Tennessee Bar Association from 1998 to 2004. She served as the director and management consultant for the TBA'’s
TnBar Management Services program for six years and served as the TBA's risk manager for two years. Prior to becom-
ing a practice management advisor to law firms across the state, Suzanne served as the office administrator for a mid-
size law firm for twelve years. Ms. Rose is a frequent speaker on law office, practice and risk management topics for
local and state bar associations as well as for the ABA’s Law Practice Management section. She co-authored an article
with Mr. Jim Calloway entitled “Disaster and Recovery Planning” for GPSolo, a publication of the General Practice, Solo
and Small Firm Section of the ABA. She authored an article on disaster planning and recovery which appeared in the
March, 1999 edition of the Tennessee Bar Journal. Her most recent published article is in the July issue of the Tennessee
Bar Journal entitled, “Firm Culture: Is the culture of your firm inviting malpractice or ethics violations?” She is also a
contributor to the ABA’s LPM section e-zine, “Law Practice Today”. She is a graduate of the University of Tennessee with
a bachelor’s degree in Business Administration.

ROLAND K. JOHNSON

Roland Johnson is the managing shareholder of Harris, Finley & Bogle, P.C., the law firm where he has worked since
1982 and has 17 years experience as managing shareholder. He is board certified in civil litigation, and has over 25 years
experience in civil litigation. Mr. Johnson’s practice includes extensive litigation in commercial, professional liability,
and arbitration related issues. He graduated from Baylor University (B.S., magna cum laude, 1976; J.D., cum laude,
1979). Mr. Johnson is also an Adjunct Professor at Texas Wesleyan University School of Law (Distinguished Adjunct Fac-
ulty Award in 2005). He holds professional licenses with the U.S. District Court for the Northern, Eastern, Western and
Southern Districts of Texas; U.S. Court of Appeals for the Fifth Circuit; and U.S. Supreme Court. He has been a member
of the State Bar of Texas since 1979. Mr. Johnson is a member of the College of the State Bar of Texas; State Bar of Texas
Board of Directors (2003-2006); The American Law Institute; American Board of Trial Advocates; Texas Association of
Defense Counsel; Texas Bar Foundation (Life Fellow); Tarrant County Bar Association (President, 2001-02) Professional-
ism Award, 2004); Tarrant County Bar Foundation (Board of Directors, Charter Fellow, Sustaining Life Fellow); Texas
Center for Legal Ethics and Professionalism (Member); and Texas Association of Mediators (Member); Texas Monthly
Super Lawyers (2003, 2004, and 2005); Eldon B. Mahon Inn of Court (Master).
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Tax Relief:

Taxpayers eligible for the following tax relief include individuals and businesses located within a declared Presidential Disaster
Area.

IRS has granted an automatic extension until 2/28/2006 to individuals and businesses for filing tax returns and making certain
tax payments, such as income tax, estimated tax, gift tax and estate tax that would have been due on or after 10/23/2005. This
postponement of deadlines includes the October 31 deadline for filing quarterly federal employment and excise tax returns, the
December 15 due date for corporate estimated tax payments; and the January 15 due date for individual estimated tax payments.

This extension of time to file and pay until 2/28/2006 does not apply for information returns in the W-2, 1098, 1099 or 5498
series, or to payroll and excise tax deposits. However IRS will abate penalties on such deposits provided payment is made by
11/4/2005.

IRS will abate the interest and any late filing or late payment penalties that would otherwise accrue for the period that the due
date for filing a tax return and paying a tax is postponed.

Affected taxpayers in a Presidential Disaster Area have the option of claiming disaster related casualty losses on their federal in-
come tax returns for 2004 or 2005. Claiming the loss on an original or amended return for 2004 will get you an earlier refund,

but waiting to claim the loss on a 205 return could result in a greater tax savings, depending on other income factors.

Affected taxpayers who are contacted by the IRS on a collection or examination matter should explain how the disaster impacts
them so that IRS can provide appropriate consideration to their case.

Financial Relief:

The following agencies provide financial assistance to help individuals and small companies recover from hurricane damage.

The Federal Emergency Management Agency (FEMA) provides eligible individuals and households, who suffered uninsured
damage from the storm, federal aid that can include grants to help pay for temporary housing and home repairs as well as medi-
cal, dental, funeral, personal property, transportation moving and storage.

FEMA may cover certain expenses for insured victims, such as expenses for renting a hotel room while a home is inaccessible or
uninhabitable if not covered by insurance, items that are uninsurable, such as wells, septic tanks or access to one's home. In
some cases where insurance settlements are delayed more than 30 days, cash may be advanced, which victims must pay back
later from their settlements.

The Small Business Administration (SBA) disaster assistance loan program offers up to $1.5 million to businesses of all sizes and
nonprofit organizations to repair damage to real estate, machinery, equipment, and inventory as well as to provide necessary

working capital until normal operations resume after the disaster.

Homeowners can borrow up to $40,000 from SBA to repair/replace damaged personal property. A maximum of $200,000 can
be borrowed to repair/replace real estate.

SBA loans are provided at low interest rates with repayment terms up to 30 years based upon the borrower's ability to repay.
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Communication with Staff
Contact Employees

The first concern after any disaster must be to locate and ensure the safety of the firm’s employees. It is equally important to
let employees contact their families and to confirm that they are safe. These items must be dealt with before any other ac-
tion takes place. No employee will concentrate on the affairs of the firm until they have spoken with their family. Therefore
the first step to take is to designate a crisis team and charge them with the responsibility of contacting and locating all em-
ployees. This will be an easier process if telephone directories with home numbers are routinely distributed (and mailed) to
all personnel. Facts which should be communicated to the employees during the initial call include:

*  The firm has established voice mail capability for all employees. This need assumes the firm'’s voice mail system is inop-
erable. The approach will involve the use of a voice mail service bureau.... If at all possible, communicate the needed
voice mail log-on instructions to the employee during the first call. Service bureau based voice mail is an easy and rela-
tively inexpensive way to keep everyone posted on the status of the firm, and in contact with each other. It will, if the
disaster necessitates a long-term office closing, also become a useful tool for attorneys to stay in touch with their cli-
ents.

*  Using a conferencing service provider. . ., arrange conference calls between all practice and administrative groups.
Make as many of these calls as you can, and try to involve all work groups. Psychologist Donald Morrison of Morrison
Associates in Wayne, Pa., suggests that during the call you encourage people to share their experiences and do not
make light of their fears or anxieties. The psychological impact of being involved in a disaster can be devastating. The
resultant anxiety can materialize in many forms, including the fear of returning to work.

* Randolph J. Burkart, Disaster Recovery: After the Damage is Done, N.Y.L.J., Mar. 9, 1993, p. 4. © NLP IP Company
1993.

Coping with Grief and Stress
“The first thing you do is sit down on the edge of the curb and cry.” (Observation from a New Y ork City attorney whose of -
fice burned down early in his practice.)

Coping With the Emotional Aftermath

When an event occurs that is tragic and devastating, employers should be especially mindful of the emotional toll
this places on employees. Studies have shown that there is therapeutic value in employees’ getting back to work
soon after a traumatic event, with appropriate emotional support. The following are some ways in which employers
can assist employees:

Communication with Employees: During times of crisis such as this, employees may become concerned about their
employer’s reaction to the events and the status of their employment. While this is particularly true with respect to
those employers whose operations have been directly affected by this situation, it is typically of equal concern to
those outside the affected areas. Employers should therefore consider the prompt development and communica-
tion of a response to the events. Such a response should reaffirm the employer’s commitment to providing a safe
work environment and advise employees of the manner in which their employment has been affected and of the
steps their employer is prepared to take to help facilitate the healing process. Such steps may include:

Matching Charitable Donations: Some employers have agreed to match employees’ individual donations to those charities
whose aim is to assist the victims and families of, and help rectify the damage caused by, the disaster.

Providing Time Off for Appropriate Charitable Acts: Despite the sense of helplessness that these traumatic events may have
engendered, employers can effectively help stave off what may otherwise be crippling emotions by providing additional time
off, perhaps with pay, to employees who donate blood or time to relief efforts.

Utilization of Employee Assistance Programs (“EAP”): Many employers have EAP programs, which are typically capable of
providing individual or group counseling and support. They can be very effective when the workplace as a whole has been
affected by a traumatic event. The more quickly employees have access to such services, the more quickly the healing process
can begin. Therefore, employees should be encouraged to use any existing EAP programs, and employers should offer the




services of outside grief counselors, if necessary or requested by employees, to help employees cope with emotional issues
following a disaster. Employers with the necessary resources that do not yet have an EAP program in place may wish to con-
sider implementing one as soon as possible. Employers may also wish to contact their insurance companies, as many medi-
cal insurance policies cover counseling and other services similar to those provided by an EAP program.

Encouraging Tolerance in the Workplace: In the wake of a devastating event, employers need to demonstrate concern and
compassion. An employer whose main emphasis is upon “getting back to work” and maintaining productivity and profits is
actually less likely to achieve such result. Thus, supervisors should be advised, for a short time following a catastrophe, to
show more tolerance toward behavior that would otherwise be deemed inappropriate, such as talking to colleagues during
work time about the disaster, an employee’s inability to concentrate, emotional reactions by employees, and the like.

Expansion of Leave Policies: While we ordinarily recommend strict adherence to leave policies, under the circumstances it
may be appropriate for employers to consider expanding or at least temporarily relaxing their existing leave policies. Of
course, employers who do relax their policies need to do so in a consistent manner so as to avoid potential legal challenge.
Other policies which employers may wish to examine include family and medical leave act policies (for employees who need
time off due to their own or a covered family member’s serious health condition resulting from the disaster), sick leave, vaca-
tion, and other paid or unpaid time off. Please note that in some states employers are required to communicate their leave
policies in writing.

Americans With Disabilities Act/Reasonable Accommodation: While this is a complicated subject which is too broad in
scope for this memorandum, employers should be aware that employees who are physically or emotionally (e.g., posttrau-
matic stress disorder) injured as the result of a catastrophe may be entitled to reasonable accommodation under the Ameri-
cans With Disabilities Act or corresponding state laws.

Implementation of Telecommuting Policies: Some employees may be physically capable of returning to work but fear return-
ing to the location of their workplace. To accommodate these concerns, employers should consider whether it is feasible for
employees to telecommute on a temporary basis.*

* Terri M. Solomon & David S. Warner, Coping with the Aftermath (Littler Mendelson, P.C., Sept. 2001).

Helping Lawyers and Administrative Support Personnel Cope with the Disaster

*  Rallying the lawyer and support staffs in the wake of a disaster is a tremendous challenge. Listed below are some suggestions about
how to help those around you cope with the effects of a disaster.

*  Listen--Members of the professional and support staffs have to be able to hear each other and have to be able to listen to other peo-
pl€e s stories. Get small groups together and let them talk their feelings out.

*  Bevisible--Lawyer and administrative management need to be visible. Managing Partners, Administrative Managers and others who
arein managerial positions should show they care about the members of their staff.

*  Turn off radios and TVs--Try to limit the amount of news coverage that members of the professional and administrative staffs are
exposed to during the workday.

*  Turn feelings of grief and despair to a constructive action plan--Get the members of the staff to focus on constructive activities to
make them feel better, i.e., collect relief supplies, support other types of charitable activities, etc.

*  Remind lawyer and administrative support personnel of available resources--If Employee Assistance Programs are part of your
firm’s health care plan, remind them of its availability.

*  Woatch for Physical Symptoms--Persistent seeplessness, loss of appetite, excessive anger, crying, loss of focus, distraction, new-
found inability to deal with pressure may all be symptoms that members of the staff need extra help dealing with his or her emo-
tions.

*  Giveit Time--Lawyer management must allow the members of the professional and administrative staffs time to get their emotions
back to normal.

Signs and Symptoms of GRIEF What to Do (recommendations)

*  Denial/disbelief * Express your feelings

*  Shock/confusion * Take care of your health

*  Sadness/crying * Seek out people who are caring

*  Anger/rage/despair * Seek outside help when necessary

*  Lack of appetite/overeating

*  Depression/suicide idea/hopelessness
Guilt

It takes time to fully absorb the impact of a major loss. You never stop missing your loved one, but the pain eases after time
allowing you to go on with your life.



Signs and Symptoms of STRESS

Loss of interest in daily activities
Isolation

Avoidance of friends and family
Mood swings

Emotional agitation

Tightened stomach

Headaches Insomnia

Fatigue

Loss of concentration
Procrastination
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Stress Management

Physical

Eat proper diet

Get enough rest

Use relaxation tools (i.e., music, walk, exercise)

Social
Interact with those who care about you
Share your feelings with friends and family

Mental
Make effort to enjoy life
Get help - there’s no shame in reaching out for help

Business Continuation
“After you determine that your staff is OK, it is critical that you immediately look to your clients needs--contact them right
away.” (Observation from a California lawyer who went through two law office disasters.)

Contact Clients
Once you have contacted all employees and ensured their safety, the next step is to contact your clients to assure them that the firmisin
aposition to continue to represent them and to notify the client of any interim or new contact information.

To assist in this process, consider the following:

* Establish a small command center immediately. Equip the site with at least five or six telephones, two fax machines, four to
five personal computers (preferably with modems) and up to 10 local telephone lines. This center will become home to your
disaster team, and during the first several days the focal point of all employees and clients. Do not worry about having calls
to the firm’s main number or DID lines transferred to the command center initially.

* As client contact is made, the command center should be notified, and the client’s name, contact and fax number centrally
recorded. You do not want to alarm clients by repeatedly contacting them to assure them that your firm is “okay.” Repeated
and haphazard contact will send a different message, one that says all is not well, and that you have no plan.

* As clients are identified, they should be contacted first by telephone and then via a brief fax message or letter. Since the
firm is likely to be contacting hundreds or even thousands of clients, you should not attempt to do this via your fax machines
in the command center. You should look to your long distance vendor or fax vendor, who should be able to provide you with
a method to “broadcast” the fax simultaneously to all addresses. The fax message should be brief, advising that the attorney
responsible for the matter will contact them soon. The fax should list the command center’s telephone and fax nhumbers.
However, calls to the command center should be brief and should occur only until a temporary office is established.

* Randolph J. Burkart, Disaster Recovery: After the Damage is Done, N.Y.L.J., Mar. 9, 1993, p. 4. © NLP IP Company 1993.

Contact Courts

If you have cases pending, you will need to contact the courts to determine if their facilities were affected by the disaster and
if so, what plan of action they have devised. The courts can be a good source for obtaining records that have been lost or de-
stroyed.

Banks
Contact banks for replacement checks and bank records.



Payroll Service
Contact payroll service.

Office Space/ Furnishings

Identify Alternative Work Locations

It may be only a tent or other temporary shelter, but you need a temporary office during the time that your office is being
repaired. You will want it to be as close to your office as possible. Try to get in line first for a trailer if your office is totally
destroyed. Whatever situation you arrange, assure that there is some private area in which you can converse with clients.
Post a sign where your office was directing interested parties to your temporary quarters.

If your local newspaper is up and running, consider placing an ad announcing that you have moved to a temporary location.
Provide your address and your phone number and the working hours that you are available. Encourage clients to contact
you to be sure you have all cases listed and that you have new locations for clients with pending matters.

Consider all that you will need to start a practice, for that is what you will be doing again. Make a list of supplies and call for
them when you can. You will also need some common forms, especially a new case creation sheet to record those new cli-
ents you will counsel as a result of some problem that arose from the storm. In addition, the new case sheet may be valuable
when starting to recreate a file from no available data. A copy of all of those sheets ought to be kept separate for later estab-
lishment of the necessary office databases and systems.

*  Robert D. Reis, After the Hurricane, The ALPS Risk Management Report, Vol. 3, No. 12 (Dec. 1995).

Other suggestions are to:

*  Call local Realtor to find office space.

*  Share space with others temporarily (lawyers, accountants, hotels)

*  Obtain (rent, borrow or purchase) furnishings (desks, chairs, lamps, filing cabinets, bookshelves)

Report New Contact Information

As aresult of any disaster, lawyers may need to relocate their law practice. In the case of the WTC disaster, telephone ser-
vice, cable, and cell phone services were interrupted to lower Manhattan for a number of weeks following the attack, In order
to sustain clients services, and to maintain day-to-day operations of your practice, you need to find a way to keep the public
informed regarding your temporary office location. This may be a hotel room, your home office, or temporary space in an-
other law. For the WTC Disaster, the New York State Bar Association worked with metropolitan bar associations to collect
addresses for those attorneys displaced as aresult of this disaster. NY SBA and the other local bar associations partnered with
the New Y ork Lawyers Diary and Manual (LDM) to create a central Web site to collect these new locations. Each bar asso-
ciation linked directly to the LDM Web site, where individuals could directly submit address changes. If people could not
get to the Web site, LDM setup an 800 number for people to call.

Contact vendors re: temporary location.

Contact Post Office and other delivery services to stop delivery to damaged location and re-route to temporary location.

How to Obtain Assistance

Request for Products and Services

For Lawyers Impacted by the World Trade Center, an Assistance Request form was provided on the Web site to enable law-
yers with Web access a way to request assistance. The form enabled lawyers to identify the services needed.

When lawyers or members of the public called the Bar Center for assistance, or to volunteer to help, NYSBA staff were able
to interview the caller and input the information directly into the appropriate Web-based application.

Assistance from the Federal Government Federal Emergency Management Agency

FEMA offers the following types of assistance:

crisis counseling to help families and victims deal with the attacks

disaster unemployment assistance (and you may be eligible even if you [or your spouse] is self-employed)
help with funeral expenses

emergency food stamps

weekly unemployment benefits

low-interest loans or grants for housing

low-interest loans or grants to repair or replace personal property

business loans

legal counseling
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FEMA assistance will not normally compensate you for your entire loss. If you have insurance, the government may help to
pay for part of the loss not covered by insurance.



Small Business Administration:

Business loans are available to people who have suffered damage to business property or economic injury. These low-interest
loans are available through the Small Business Administration to repair or replace damaged property not covered by insur-
ance, and to provide working capital. The SBA assists not only small businesses, but also offers loans to businesses of all
sizes, nonprofit organizations, homeowners and renters.

SBA offers the following types of assistance:

Physical Disaster Loans for Small Businesses - Loans to businesses to repair or replace disaster damages to property owned
by the business, including real estate, machinery and equipment, inventory and supplies. Businesses of any size may be eligi-
ble. Nonprofit organizations such as charities, churches, and private universities may also be eligible.

Economic Injury Disaster Loans (EIDL) for Small Businesses - Loans for working capital to small businesses to assist them
through the disaster recovery period. These loans cover operating expenses the business could have afforded to pay, if the
disaster had not occurred.

Disaster Assistance Loans for Homes & Personal Property - Loans to homeowners or renters to repair or replace disaster
damages to real estate or personal property owned by the victim. Renters are eligible for personal property losses only.

SBA provides low-interest, long-term loans to repair or replace uninsured or underinsured losses. SBA does not duplicate
benefits of other agencies or insurance companies.

Telephone Service

Arrange to have phone calls forwarded to new number or arrange for telephone answering service with prepared message
until new system in place. Arrange temporary service with local telephone company at temporary location. Phones, fax, mo-
dem, internet use.

Equipment

Contact equipment vendors re: existing leases/contracts and your/their performance obligations under the terms of lease or
contract. Types of equipment needed:

Computer

Printer

Fax machine

Copier

Dictation equipment

Typewriters

Computer network
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Identify portable computers/home computers that might be pulled back from home use during recovery period. Vendors
and Other Offices Offer Volunteer Assistance . After a widespread disaster, local and national vendors and many individuals
and businesses often volunteer products and services to those affected by the disaster.

Office Supplies
Contact supply vendor to obtain necessary supplies. Contact printer to print stationery, business cards, etc. Contact forms
vendors (billing forms, other forms).

Library

Evaluate possibility/cost of repairing books. (Vacuum/freeze dry method). Arrange with other firms/universities to use li-
brary facilities. Establish link with computer assisted research services at your new office location. Publish a resource list for
attorneys about where to go for library services.

Records to be Recovered
Client Documents (opposing counsel/clients/Secretary of State’s office/Registrar’s office may can assist with copies and re-
construction of events, dates, deadlines, etc.)

Leases

Wills

Agreements

Settlements

Corporate records

Docket and calendar records

Pleading files and court papers

Client billing information

Current address of client’s counsel and contacts
Billable time and receivables information
Correspondence
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data may be a matter of public record. Foley recommends a search through, among other things, corporate, vehicular, prop-
erty, and asset records. She also suggests a search on LexisNexis as well as other state and local databases.

Recreate the evidence—Clients, vendors, and opposing counsel all may have duplicate documents and data. Don’t be shy
about approaching them.

Communicate with your co-workers—Your fellow employees may have duplicate data in the form of email attachments, or
documents that have been copied to personal hard drives, or even hard copies of documents. It’s critical to get the firm com-
municating and working together on data retrieval.

Make sure the data stays—Now that you've gotten your data and documents back, it's a good time to come up with a preven-
tion plan for the future. As all four panelists pointed out, the best time to get your firm to buy into data backup is right after a
system crash. The panelists pointed out that data back-up is an unsexy part of life at the firm and one that’s ignored and un-
derappreciated most of the time. But back-up can save your firm countless hours in the event of a crisis. Don’t wait until the
crisis to find that out.*

*Emily Friedlander, Data Recovery: Finding What You Knew Was Once There, available at htti)://
www.lexisone.com.

First Steps in Recreating the Needed Records

Before any efforts are made, try to take pictures of what you have. Use the best quality camera you can get your hands on.
Avoid using an instant picture camera if possible. While convenient, the photos produced are rarely of great quality. Detailed
pictures of debris blown up later can be invaluable and produce far more than you can imagine at the time of the loss. Avoid-
ing the calendar and confidentiality problems means recreating the office and client information. Before too much time
elapses, sit down and write down the names of all of the clients and pending matters you can remember. Have all of the oth-
ers in the office, especially the secretaries, do Likewise. Keep the lists and add to them as others are remembered over the
next several days. Start a fresh office calendar and add to it in pencil as important appointments and deadlines become
known. The combined memories of an office will usually produce a list that is amazingly complete. If nothing else is found
match the lists to court dockets and any other case lists that are available. This will then allow the recreation of calendars and
tasks for many cases.

Contact as many clients as you can and ask them to see you as soon as they are able. They should bring with them any re-
cords that will assist your restoration effort. If approached with compassion, clients will readily understand the need to rec-
reate records and will be very willing to assist you in going forward with their work.

Handling Paper Records

First separate the records that can be read from those that are totally illegible. Any that can be dried out and used or copied
for use in recreated tiles should be. None should be destroyed. If totally illegible, the documents should be dried to the extent
possible and stored in sealed bags, preferably double strength and airtight. These bags should be kept for at least three years
in a safe place, to allow any clients to seek you out for return of their original papers, and to protect yourself against these
records being reconstituted by an unauthorized party. Even if no one will ever be able to reconstruct what these pages con-
tained and they have no ultimate use (very likely), you can truthfully say you kept them for a reasonable period for client pro-
tection.

Protect and preserve all calendar and accounting records first. The checkbook registers should be saved at all costs. All files
with bills from cases that are pending should be restored if at all possible. Pick up and dry out all client registers and the box
that contains client and adverse panty cards used for conflict checking. In deciding what additional efforts may be needed to
restore records, consider what may be available in the count tile and other sources, especially outside of the islands. Even if
you find these materials and they appear to be totally lost, preserve and dry them out. There are a number of specialty com-
panies that use a host of modern processes to recover apparently lost paper documents. This is true of antique and other
books as well. Your claims adjuster should know of them and be able to point you in the right direction.

Recommendations for Computer System Recovery

Computer systems that were not running while in contact with water will many times work if clean and allowed to dry com-
pletely before being powered up again. If the system suffered some sort of trauma then the chances of the system coming up
are reduced.

The main thing that we are concerned about is the data on the hard drives. Hard drives are vacuum sealed and do a good job
of keeping water away from your data if they have not been immersed in water for a period of time. This doesn’'t mean that
the motors and circuitry on the outside of the drive mechanism will work but the data inside is more than likely recoverable.

Possible Scenarios for Data Recovery

Take the system to a reputable computer repair center and explain what has happened to the system. Make it clear that you
are more concerned with saving the data than the equipment itself. Have it checked out to see the extent of the damage. It
may be just a thorough cleaning and testing is all your system needs. But....

If the logic board or power supply of the system is bad the hard drive can be removed from your existing system and placed
in another system for diagnosis.



If the logic board seems to work fine and the hard drive is spinning but will not come up, the service center may try an over-
the-counter recovery package like Norton Utilities. In many cases recovery packages will recover the data and only rarely do
they actually make the situation worse. Give these utilities a try before engaging in more expensive efforts.

If the drive cannot be accessed by any of the methods described above you could send it out to a data recovery company.
These companies will take your drive apart and place the planers (the disks) from your drive into a working mechanism to
recover the data. They also have all of the software tools necessary to attempt to recover the data. These data recovery com-
panies are fairly expensive but worth it if they save your data.

In any case if the drive is functioning and if you can recover the data, have the data transferred either to a tape, removable
drive, or some other media that you can easily use. If you have a new system have the data transferred to it. If you are fortu-
nate enough to recover all of the data before any hardware is repaired or available, contact a local computer vendor and see
if a classroom or other large facility is available that you can use on a temporary basis. Often times these training facilities
can be easily adapted for emergency use.*

* Robert D. Reis, After the Hurricane, The ALPS Risk Management Report, Vol. 3, No. 12 (Dec. 1995).

Assess Damage—Once it is determined that disaster is over and space is accessible, begin assessing damage. Make sure all
file cabinets or other containers that are to be opened are cold to the touch. If fire was involved, flash fires may occur upon
opening a warm cabinet.

Call vendors and collect the following supplies:

Freezer or waxed paper

New boxes, file pockets and folders

Plastic milk containers

Refrigerated facilities or trucks

Plastic garbage cans or pails

Sawhorses, plywood and plastic sheeting to wrap wet records for removal
Fans and dehumidifiers; pumps, if necessary

Mops, buckets, sponges and rubber gloves

Hand-held, two-way radios (walkie talkies) or cellular phones

Irons, plastic clips and clothesline or nylon fish line if working with a small volume of records
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Assessment Procedures—Prioritize damaged documents to be restored in order to protect the most critical documents from
further damage. Separate those records that are of critical importance from those that can wait. Determine whether to
freeze some of the documents in the hope that they will never need to be restored. It is less expensive to freeze documents
than it is to freeze them and restore them. If back-up records are available, the originals should not be restored.

Identify the status of materials by the use of colored tape or markers.

Black - beyond hope and cannot be recovered

Red - to be recovered first and of the greatest importance

Yellow - to be frozen and recovered only when needed. Long term storage is possible.
Green - does not need any recovery service, not damaged and can be used immediately

Documentation: - Destruction of any material should be documented for legal and insurance purposes. Use a disposal cer-
tificate to indicate what is beyond recovery and why. Form should contain following information:

*  Client/Matter No. or Record Title
No. of file in pockets

Inclusive dates

Reason destroyed

The form should be signed and dated.

* % X x

Records Storage Areas—Areas where records are stored should be thoroughly repaired, sterilized and dry before records are
returned to them. This includes shelving, cabinets, desks, etc. Carpeting should be removed, dried and treated for mold and
mildew. Water damaged carpet liners or padding should be replaced with new. Hidden water dampness under tile or false
flooring should be removed. Disinfectant should be used on all surfaces. Inspections of the damaged area for mold, rust and
other damage should continue for at least a year after the disaster.

Types of disasters and corresponding responses:

Water damage

Paper—Deterioration of paper records will begin within two to three hours. Action must be taken within the first 24 hours
to prevent mold, fungal or bacterial growth. Paper records must be removed from the water and then the water removed



Firm Documents

Leases/Subleases (landlord, leasing companies may have copies)

Agreements (other party may have copy)

Client list of names, addresses, phone numbers

Client files and billing records (opposing counsel/clients may can provide copy)
Accounts receivable information

Work in process information

Financial records (CPA may can provide copies)

Insurance policies, broker information (insurance company has policy)
Inventory of physical assets

Payroll and employee records (payroll service, employees may can provide information to reconstruct)
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Malpractice Insurance Issues

After adisaster, alaw firm may be exposed to malpractice claims resulting from the difficult and time-consuming nature of recovering
lost or destroyed records. The following list contains some of the issues that may arise. The most frequent source of claimsis failure to
take action within a specified time period. Usualy, thisis seen in the failure to file an action within the statutory period. More and more
we see lawyers sued for failure to file pleadings within the permissible time, failure to comply with orders for filing of any response or
other document within a specified time and a host of other errors or omissions that all result from afailure to keep and adhere to a good
calendar. Lack of confidentiality may arise as records that were blown about are recovered. Some clients may allege that their rights or
positions were not prosecuted with sufficient zeal as available records and evidence were lost. New clients may be in dire straits and
become unreasonable if their concerns cannot be addressed and resolved promptly. Unrealistic expectations often turn into claims
against the lawyer when no one el se can solve the problem nor has sufficient assets to address the issues.*

* Robert D. Reis, After the Hurricane, The ALPS Risk Management Report, Vol. 3, No. 12 (Dec. 1995).

If the disaster is widespread, the courts and government are likely to be sympathetic to the plight of those affected. For instance, the
World Trade Center disaster, Governor Pataki signed several executive orders designed to suspend and delay the statutes of limitations
for certain actions. Chief Judge Judith Kaye also issued a statement to the members of the New York State Bar stating that the courts
would be understanding and honor requests for adjournments where appropriate. Attorneys should apprise themselves of any such ac-
tions on the part of the government. In any event, you should contact the courts and opposing counsel, notify them of your situation,
new contact information and request copies of documents for pending cases and time extensions where necessary.

In addition, contact your E& O insurer to inform them of the disaster and obtain information and advice about how to avoid malpractice
in event of missed deadlines and other potential errors an omissions resulting from the disaster.

Damage Assessment
Contact local emergency operations center to register claim for relief. Contact property/casualty insurer. Review policy, talk
with representative about loss and coverage. (Loss of income/extra expense, business interruption coverage, etc.)

Economic and Insurance Issues: A near certain development that many employers are reluctant to confront at this early
stage is that of diminished economic output. In New York, for example, employers immediately affected by the collapse of
the World Trade Center buildings have been scrambling to obtain alternate office space while employees telecommute
where possible. Other employers are becoming increasingly concerned about their fiscal viability. Many companies have
insurance, which will cover certain economic, as well as property, losses. In addition, as discussed [above], federal and state
governments have enacted emergency relief legislation.

Death Benefits: For those unfortunate employers who have lost employees ..., we encourage a prompt review of the applica-
ble policy coverage, including life insurance, accidental death and dismemberment, and workers’ compensation. Appropri-
ate information and forms should be communicated as promptly as possible to the next of kin. Employers should be aware
that many states ... have legislation governing the distribution of final paychecks and death benefits, which may become an
issue where a deceased employee has more than one beneficiary.

Property and Casualty Insurance: Employers who suffer losses of any type are urged to notify their applicable insurance
carriers as soon as possible. Not only will this expedite the processing of claims and receipt of necessary benefits, but many
insurance policies have strict time limits for reporting losses.*

*  Terri M. Solomon & David S. Warner, Coping with the Aftermath (Littler Mendelson, P.C., Sept. 2001).
Assess damage to determine what, if anything, is salvageable and how long recovery efforts will take. Contact landlord, if

applicable, to determine obligations under the lease agreement during time space cannot be accessed and to discuss recov-
ery efforts they are making.

Records Recovery — Initial Response
Get the data back

Look through public records — As Tracey Foley, a senior consultant from Ernst and Young pointed out, much of your firm’s




e. Examine methods of dealing with individual/personal disasters (e.g., sudden death or disability of a
partner)
B. Plan Preparation
1. Identify the location of at least the following:
a. Listofall clients and client matters
b. Contact lists (e.g., rolodexes, computerized address books, etc.); in the case of all contacts which would
need to be made, be sure to have specific names, addresses and telephone numbers
c. Clientfiles
i. Physical
ii. Electronic
d. Calendar and docket for all client matters
e. Billing records
f.  Financial records
i. Firm operating records
ii. Client funds
2. Write a business continuity plan (the “Plan”) in case of a catastrophic event; overall, identify who in your

firm will be responsible for each task set forth in the Plan

a.

Contact employees

i. The first concern after any disaster should be to locate and ensure the safety of the firm’s employees.
It is equally important to let employees contact their families and to confirm that they are safe. This
will be an easier process if telephone lists or directories with home numbers are routinely distrib-
uted (and mailed to all personnel). Facts which should be communicated to the employees during
the initial call include:

(A) The firm has established voice mail capability for all employees. This need assumes that the firm
has a voice-mail system and that it is inoperable. The approach will involve the use of a voice
mail service bureau. If at all possible, communicate the needed voice mail log-on instructions to
the employee during the first call. Service bureau-based voice mail is an easy and relatively-
inexpensive way to keep everyone posted on the status of the firm and in contact with each
other. It will, if the disaster necessitates a long-term office closing, also become a useful tool for
attorneys to stay in touch with their clients.

(B) For larger firms, using a conferencing service provider, arrange conference calls among all prac-
tice and administrative groups. This can only be done if telephone and fax numbers exist out
side the office. If this does not exist, it must be created “on the fly” as attorneys make contact.

b. Contact clients

i.  Once you have contacted all employees and ensured their safety, the next step is to contact your
clients to assure them that the firm is in a position to continue to represent them and to notify
them of any interim or new contact information.

ii. Toassist in this process, consider the following:

(A) Establish a small command center immediately. Equip the site with at least five or six tele-
phones, two fax machines, four to five personal computers (preferably with modems) and up to
ten local telephone lines. This center will become home to your disaster team and, during the
first several days, the focal point of all employees and clients. Do not worry about having calls to
the firm’s main number or DID lines transferred to the command center initially. For smaller
firms or solo practitioners, make arrangements to use your home, a local hotel or motel or an
other lawyer’s office (perhaps by making advance reciprocal arrangements with that lawyer).

(B) As client contact is made, the command center should be notified, and the client’s name, contact
and fax number centrally recorded. You do not want to alarm clients by repeatedly contacting
them to assure them that your firm is “okay”. Repeated and haphazard contact will send a dif-
ferent message; one that says all is not well and that you have no plan.

(C) As clients are identified, they should be contacted first by telephone and, then, via a brief fax
message or letter. Since you or your firm may be contacting hundreds or even thousands of cli-
ents, you should not attempt to do this via your fax machines in the command center. You
should look to your long distance vendor or fax vendor, who should be able to provide you with
a method to “broadcast” the fax simultaneously to all addresses. The fax message should be
brief, advising that the attorney responsible for them matter will contact the soon. The fax
should list the command center’s telephone and fax numbers. However, calls to the command
center should be brief and should occur only until a temporary office is established.



from the paper. The main short term goal should be to remove the paper from the wet environment and freeze it until it
can be dried out. Freezing will preserve the paper up to six years if necessary.

Procedure:

*  Stabilize atmosphere

*  Maintain temperature at 50 to 60 degrees. Do not add heat until dehumidification and circulation are established.

*  Maintain humidity at 25 to 33%. Request use of portable dehumidifiers.

*  Maintain circulation with portable fans.

*  Discard any plastic sheeting used as temporary protection.

*  Assess records damage

= Work with the wettest records first, usually those on the bottom shelf or drawer or closest to the sprinkler system or

leaking pipes.
Remove metal fasteners or clips to prevent the formation of rust.
*  Loosely pack in plastic sheeting or freezer paper approximately 200 sheets (2 inches) in an upright position with the
spine down in crates. Do not stack records on top of each other.
Use plastic milk crates to transport the records. Pack the crates about three quarters full.
Remove records to be recovered to a dry location or freezers if possible.
Maintain list of all records removed.

*

Small Volume of Paper

Put records that are waiting to be processed into refrigerator freezers if at all possible. This will delay the disinte-
gration process. Separate the sheets of paper by hanging them out to dry on a clothesline, or interleaving them
with absorbent paper stock if extremely wet or in bound volumes. The interleaved stack should be not more than
six inches high and changed every four to eight hours. Use fans to circulate the air if using the line drying method.
Iron individual sheets of loose paper with low heat from an iron or paper dryer as used in photography. An alter-
native is to microwave the paper. Remove all staples and metal fasteners first. Bound volumes should have the
spine and all binding materials removed first. Photocopy papers by using mylar sheets to protect the damaged
document; discard the original and use the photocopy. Create new file folders, pockets or boxes as required.

Large Volume of Paper

Locate outside sources with large freezers that can accommodate the wet records until a commercial service can
rehabilitate them. Pack the records in freezer paper or waxed paper. Move the records to be recovered to these
freezers as soon as possible after the disaster has occurred. Work with commercial service to have records recov-
ered. They will freeze or vacuum dry the records.

Fire Damage

For charred records that are not wet, assess whether or not they are completely obliterated or just have charred
edges. If the information is recoverable, photocopying of the document is the best method of recovery. Handle
the records as little as possible.

CHECKLIST FOR LAWYERS’ BUSINESS
DISASTER PLANNING AND RECOVERY

Steven C. Krane
Proskauer Rose LLP
New York, NewYork

October 2005

In order to protect your practice against the ill effects of a catastrophic event, you or your firm should have a business conti-
nuity plan in place. It is important that the plan is available in all events and not just literally left in a drawer in your office;
for instance, once a plan is put in place, consider sending it to your firm’s attorneys at their homes for their retention there
and/or making it available to relevant persons over the Internet, perhaps through a firm Website. Implementation of such a
plan following the occurrence of a catastrophic event impacting your practice can help put you on a path to disaster recov-
ery. The following outlines a methodology for developing a business continuity plan for catastrophic events and related con-
siderations.

A. Impact Analysis

1. Perform an impact study of catastrophic events in order to identify functions and services the firm considers
critical (i.e., for which continuity is required at all times)

a. Include specific disaster scenarios causing different levels of disruption

b. Examine alternative methods for conducting the firm’s business, depending on the degree of disrup-
tion

c. Examine methods for uninterrupted provision of services identified as critical

d. Examine recovery time frames for all functions and services



Client documents and records (opposing counsel/clients/Secretary of State’s Office may be
able to assist with copies and reconstruction of events, dates, deadlines, etc.)

(A) Leases

(B) Wills

© Agreements

(D) Settlements

(E) Corporate records

() Docket and calendar records

(G) Pleading files and court papers

(H) Client billing information

) Current address of client’s counsel and contacts

(@)] Billable time and receivables information

(K) Correspondence

Firm documents and records

(A) Leases/Subleases (landlord, leasing companies may have copies)

(B) Agreements (other parties may have copies)

© Client list of names, addresses, phone numbers

(D) Client files and billing records (opposing counsel/clients may be able to provide
copies)

(E) Accounts receivable information

F Work-in-process information

(G) Financial records (CPA may be able to provide copies)

(H) Insurance policies, broker information (insurance company has policy)

) Inventory of physical assets

) Payroll and employee records (payroll service, employees may be able to provide

information to reconstruct)
Solo practitioners and small firm attorneys should give serious consideration to off-site
backup of computer files, to the extent you have not already done so. You may also wish to
start a process of scanning or electronic imaging of key documents in your files, back copies
of which should also be stored off-site.

k. Malpractice insurance issues

After a disaster, a law firm may be exposed to malpractice claims resulting from the difficult
and time-consuming nature of recovering lost or destroyed records. Below are some of the
issues that may arise.

(A) The most frequent source of claims is likely to be failure to take action within a
specified time period. Usually, this is seen in the failure to file an action within the
statutory period. Possibilities include lawyers sued for failure to file pleadings
within the permissible time, failure to comply with orders for filing of any response
or other document within a specified time and a host of other errors or omissions
that all result from a failure to keep and adhere to a good calendar.

(B) Lack of confidentiality may arise as records that were blown about are recovered.

©) Some clients may allege that their rights or positions were not prosecuted with
sufficient zeal as available records and evidence were lost.

(D) New clients may be in dire straits and become unreasonable if their concerns can-

not be addressed and resolved promptly. Unrealistic expectations often turn into

claims against a lawyer when no one else can solve the problem nor has sufficient

assets to address the issues.
If the disaster is widespread, the courts and government are likely to be sympathetic to the
plight of those affected. For instance, as a result of the World Trade Center disaster, Gover-
nor Pataki signed several executive orders designed to suspend and delay the statutes of
limitations for certain actions. Chief Judge Judith Kaye also issued a statement to the mem-
bers of the New York State Bar stating that the courts would be understanding and honor
requests for adjournments where appropriate. Attorneys should apprise themselves of any
such actions on the part of the government.
In any event, you should contact the courts and opposing counsel, notify them of your
situation and new contact information, and request copies of documents for pending cases
and time extensions where necessary. In addition, contact your malpractice/”’E&QO” insurer
to inform them of the disaster and obtain information and advice about how to avoid mal-
practice in event of missed deadlines and other potential errors or omissions resulting from
the disaster.



Contact courts

i. If you have cases pending, you will need to contact the courts to determine if their facilities were

af fected by the disaster and, if so, what plan of action they have devised. The courts are also a good
source for obtaining records that have been lost or destroyed.

ii. Have “at the ready” a master application form to go to the administrative judge(s) requesting case
a journment(s) and designate a responsible attorney (e.g., head of litigation or deputy) to act on it
when necessary.

Contact others

i. Contact banks for replacement checks and bank records

ii. Contact payroll service

Office space/furnishings

i. ldentify/communicate alternative work locations
It may be only a tent or other temporary shelter, but you need a temporary office during the time
that your office is being repaired. You will want it to be as close to your office as possible. What-
ever situation you arrange, assure that there is some private area in which you can converse with
clients. Post a sign where your office was, directing interested parties to your temporary quarters.
If your local newspaper is up and running, consider placing an ad announcing that you have
moved to a temporary location. Provide your address and your phone number and the working
hours that you are available. Encourage clients to contact you to be sure you have all cases listed
and that you have new locations for clients with pending matters.

Consider all that you will need to start a practice, for that is what you will be doing again. Make a
list of supplies and call for them when you can. You will also need some common forms, especially
a new case creation or intake sheet to record those new clients you will counsel as a result of some
problem that arose from the disaster. In addition, the new case sheet may be valuable when start-
ing to recreate a file from no available data. A copy of all of those sheets ought to be kept separate
for later establishment of the necessary office databases and systems.

Some firms have identified others similar to them--"twins”, if you will--and made arrangements
with their twin(s) for the firms to accommodate each other in case of a catastrophic event. Con-
sider identifying a “twin” for your firm and establishing mutually-cooperative contingency plans.
Your firm’s “twin” might not even be another law firm (e.g., consider accounting firms, brokerage
firms, etc.). This is obviously intended as a possible temporary solution. Be very aware of the need
to address conflict of interest and confidentiality issues in this context.

ii. Other suggestions
(A) Call local realtor to find office space
(B)  Share space with others temporarily (lawyers, accountants, hotels)

(C) Obtain (rent, borrow or purchase) furnishings (desks, chairs, lamps, filing cabinets, book
shelves, etc.)

(D) Contact vendors concerning temporary location

(E) Contact Post Office and other delivery services to stop delivery to damaged location and re-
route to temporary location

Telephone and Internet service

i. Arrange to have telephone calls forwarded to new number or arrange for telephone answering

service with prepared message until new system in place

ii. Arrange temporary service with local telephone company at temporary location

iii. Phones, fax, modem, internet use

Equipment

i. Contact equipment vendors regarding existing leases/contracts and your/their performance obli-

gations under the terms of lease or contract

ii. Types of equipment needed:

(A) Computer

(B)  Printer
(C) Faxmachine
(D) Copier

(E) Dictation equipment
(F)  Typewriters
(G) Computer network
iii. Identify portable computers/home computers and other equipment owned by the firm that
might be pulled back from home use during recovery period
Office supplies
i. Contact supply vendor to obtain necessary supplies
ii. Contact printer to print stationery, business cards, etc.
iii. Contact forms vendors (billing forms, other forms)
Library
i. Evaluate possibility/cost of repairing books (vacuum/freeze dry method)
ii. Identify subscriptions/volumes to be replaced immediately
iii. Arrange with other firms/universities to use library facilities
iv. Establish link with providers, such as Lexis, Loislaw, or Westlaw at your new office location
V. Publish a resource list for attorneys about where to go for library services
Documents and records
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Note: This article previously appeared in the Oklahoma Journal on October 1, 2005 and is reprinted here with permission.
It appears very timely for those recovering from disasters as it may be a wise strategic investment for the rebuilding lawyer
to have as flexible and mobile technology as possible. This will serve you better if you have to move offices, as well as tak-
ing work home and being able to make better use of time that might otherwise be wasted. This article is Copyright © 2005
Oklahoma Bar Association, but permission is given to make copies of this article to give to lawyers and law firms along the
Gulf Coast affected by Katrina or Rita.

One Law Office to Go, Please

By Jim Calloway
Director, OBA Management Assistance Program

Dear OBA-MAP:

It has been a great year for my firm. We've settled several large cases, and now it looks like we are going to get the largest
settlement of our careers. Some of the partners have decided to retire. | want to keep practicing law, but I'd like to travel.
In fact, | saw a special on cable on the top 10 beaches in the world and | want to visit them all. Is it possible to have a com-
pletely mobile law office? | wouldn’t mind spending a little time working on each of those beaches while I'm there.

Tall Cotton

Dear Tall:
Certainly it is possible to have a mobile law office. But, the beach is not the friendliest environment for computing with the
wind and sand and all. I suggest that you will probably need a full-time legal technologist to travel with you. My resume is
enclosed.

While the correspondence on this page is not real, the ability to assemble and carry all of the technology tools that the
modern law office requires in a couple of bags is now undoubtedly real. This month we will follow Tall Cotton’s request and
assemble a completely portable law office without too much regard to price. We will note some more modestly budgeted
alternatives as well. But do not take the mention of products here as an endorsement of that particular product. There are
often other alternatives. We'll try not mention any poor products, however.

The first piece of the mobile law office is the computer. We are all familiar with laptop computers. Many lawyers use laptop
computers. There are many different features available with laptops, and laptops have evolved into two different catego-
ries: notebook computers and desktop replacements. There are also inexpensive “plain” laptops between these two ex-
tremes.

The notebook computer is, as the label suggests, as small as a notebook. We've seen some very small notebooks. Desktop
replacements are generally much larger with screens almost as large as a small desktop monitor. Many of these now have
wide screens with the HDTV screen ratio size. Both types of computers have certain advantages and disadvantages, and the
selection is more a matter of personal taste and needs rather than a “right or wrong” choice.

Notebook computers are small and light. They are the preferred computer for those who travel a lot and want to work on
cramped airplanes. They can easily fit in a small shoulder bag or briefcase. They are more visually appealing. The smaller
screen may present problems for those with vision issues. Keyboards can be smaller as well. Smaller size tends to add ex-
pense with all types of electronics equipment.

Desktop replacements are larger, often much larger. The significant weight of desktop replacements means that most of us
who transport them frequently will want a wheeled computer bag with a telescoping handle. The larger screen and larger
keyboards are considered an asset by many, but they certainly do not work well on an airplane when the person in front of
you decides to recline. They are certainly superior for those who like to watch movies on DVD or like to do side-by-side
comparison of two documents on your screen.

But Tall Cotton is definitely a wide screen desktop replacement kind of guy. | am, too. My eyes appreciate the larger dis-
play. But your opinion may differ.

One of the important considerations with a laptop purchase is to get a “name brand” machine. Buying discounted off-
brand laptops can prove expensive if replacement parts or service is unavailable or prohibitively expensive.

While Tall Cotton will want to add the media center package and other extras to drive up the price up to $3,000, $4,000 or
more, most of us can find a very nice unit in the neighborhood of $2,000 and the patient budget shoppers can get one for
much less.

When purchasing a laptop, one should also always buy a docking station or port replicator for ease in hooking up the office
network, full-sized keyboard, printer and other devices. These devices may seem high priced, but they are worth it as they
save several minutes every time you bring your laptop back into the office.

Once you have a laptop, then you need a bag in which to carry your laptop and the rest of your portable law office. Unless
you really want to add weight-lifting to your daily routine, desktop replacement laptops require a laptop roller bag. They
are just too heavy to carry briefcase style unless you only carry them infrequently. That’s not even including the weight of



the other peripherals. About.com had a nice feature on laptop roller bags that is online at http://tinyurl.com/bghyv. I've
admired and am going with the ergonomically correct Kensington Contour Roller, with a recent online price range from
$67.83 - $127.45. One thing to note as you shop for roller bags is that those with more narrow wheels somewhat under the
bag tend to tip much more that the wider wheels placed on the outside edge of the bag.

Mobile printers are a somewhat more complex story. Since I've never owned or used one, | have to rely on hearsay for this
opinion. Some of the earlier mobile printers were quite small, but a bit impractical. If you are going to go to the trouble to
pack a portable printer, you might as well get one with some decent features, an adequate paper tray capacity and reason-
able page-per-minute printing speed. For $350, the HP Deskjet 450wbt Wireless Mobile Printer delivers several wireless
printing options, rechargeable lithium-ion batteries that allow printing of up to 350 pages without plugging into an outlet,
a 45-page capacity sheer feeder that doubles as a cover for travel and prints at up to nine pages per minute. The listed
weight is 4.2 pounds. With dimensions of 13.3 x 3.2 x 6.5 inches, it is not exactly bulky, but far from pocket size. Budget
shoppers can save $100 or so with less fully featured HP 450 models.

Still an almost shoebox-sized printer may not meet your idea of mobile. There are smaller models, and you might consider
alternative printing options.

Of course, vendors like FedEx Kinkos have remote printing services. Send the documents to the service online and pick up
the printed copies later. If you are staying at larger hotels, you can always take documents down to the business center on a
flash drive. In fact in most cities, you should be able to take a flash drive and locate a copy shop for printing. (Hint to
WordPerfect users: Use “publish to PDF” to put the documents on the flash drive since these other computers might not
have WordPerfect installed.)

Next the portable office needs a portable scanner. Some may be tempted to scrimp on this item, but the true portable office
has to have this, particularly if you have already invested in a portable printer. Having a printer and scanner with you
means that you also have the equivalent of a photocopy machine in your arsenal. You make copies by scanning the docu-
ment with the scanner and printing the number of copies you need with the printer. Plus you cannot truly have a mobile
law office without the ability to scan and retain paper documents. Others may fax important documents to your beachfront
hotel and you want to save them without carrying them around the world.

Visioneer has offered several models of portable scanners over the years. Their newest version is one sweet machine (from
the reports anyway). The Visioneer Strobe XP 300 scans at six pages per minute either single sides or both sides of the
paper at once. Measuring only 2 x 2.5 x 12 inches and weighing 20 ounces, this is truly portable with included software to
scan directly to PDF with editable text. It can use power from either an electrical outlet or your computer’s USB port. True
road warriors appreciate not having to carry one more heavy power brick in your bags. Tall Cotton won’t mind the $399.99
price. Budget shoppers can find older models on the Visioneer Web site (all the way down to a factory reconditioned Strobe
XP 100 for $129.99) and other companies make portable scanners as well.

The road warrior will need backup as well and likely would look to online backup providers if expense was no object. But
Tall Cotton might be a little leery of sending client data from various hotels and cyber cafes to a backup provider. As | was
editing this article, Tulsa lawyer Jody Nathan posted to the OBA-NET information on an online deal she had found: a Kan-
guru Zipper USB 2.0 1.5GB Pocket Hard Drive for $39.99. There are many types of small portable hard drives available.
Backing up to one of these every night and leaving that drive in your checked baggage guards against the lost or stolen lap-
top data loss. If you are worried about the plane going down you can always burn a DVD and snail mail it back to the office.

Surge protection is a concern as well. Mobile surge protectors are inexpensive and very small and can be found most any-
where you buy computer products.

Of course you don’t want to have to try and boot up a laptop every time you need to check your calendar. A smart phone
that combines all of the features of a PDA and a phone will be a “must have” device. We'll opt for the Treo 650 ($299-
$500), but those who want something a little more compact may look to the Samsung i500 ($499).

And no road warrior will travel without an iPod for music on the go. Some nice portable speakers will free you from the
need to wear headphones in your hotel room.

There are more things you will want to carry on the road depending on your desires: a couple of extra flash drives, an extra
laptop battery and some CAT-5 cable for network connections start the list. The bottom line is that you can have a law of-
fice to go if you want to do so.
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Introduction

Consider for a moment, what it would be like to be able to find documents at your desk without rum-
maging through file cabinets or boxes. Think of all the paper you put in files, because someday you may
need it, only to never see it again. Consider the unpleasant process of closing those files and moving them to
storage. Recall the times you've gone to storage to retrieve a single piece of paper. Now, consider keeping all
those documents in electronic format, readily available if needed, and then closing files by dragging them
from an active work directory to an archive directory.

Paper takes up space, it weighs a lot, becomes misplaced or even lost, and is just plain cumbersome
to work with. Your client brings you three banker boxes of documents. You spend hours sifting and organiz-
ing the documents into folders, which are in turn organized in various redwells. You spend hours rummaging
through the folders and redwells knowing that “one” document can be found in there — somewhere. On the
day of trial you pull out the trusted dolly and load up your redwells and boxes and head to court. The red-
wells are splitting at the seams, they begin to fray and tear. Then opposing counsel makes mention of that
“one” special document. Your fingers race through the pages, folders and redwells.

Why PDF & Why Acrobat

There are many reasons why you should consider Acrobat and PDF if you are thinking of moving
from paper-based files to digital records. Acrobat provides good image acquisition capabilities, the ability to
perform optical character recognition (OCR) on the images while retaining an exact image of the scanned
pages, and easy sharing with other users. State courts that have adopted the LexisNexis File & Serve system
for the electronic filing of documents have settled on PDF as the standard. If the courts are using PDF then
it should be a good standard for use in the office. The Case Management/Electronic Case Files (CM/ECF)
program relies on Acrobat.

In addition to using Adobe Acrobat for creating PDF files by acquiring images with a scanner or
printing image-on-text PDF files from native applications, you can use Acrobat to make the PDF files truly
useful. For example, you can add bookmarks and sticky notes to image-only files as well as image-on-text
files. Pages can be copied, removed, rotated and cropped. If the files have a text background, you can high-
light (pick your color, any color), underline, and strike-through the text. PDF files with background text
(image-on-text) can be searched; image-only files cannot be searched but information contained in the
Document Summary or in attached notes, will be included in indexes of document collections. PDF files can
be “bookmarked.” Bookmarking creates a table of contents linked to exact points within the document.

Common Paper/PDF File Tasks

Paper File or Notebook PDF File
Remove and discard page(s) Delete page(s) — Ctrl+Shift+D
Remove, copy and replace page(s) Extract page(s) 6.0 Alt+D-P>E 7.0 Alt+D>X
Number page(s) Add Headers & Footers — Alt+D-H
Reorder pages ggg & Drop page(s) on pages naviga-tion
Bates number page(s) StampPDF (third-party plug-in)
Highlight text Commenting Tools (highlighter)

Commenting Tools (sticky notes and free

Annotate (add notes) text)




Common Paper /PDF File Tasks

Save As (with new file name

Copy entire file in Windows Explorer) or Ctrl+C
Create table of contents Bookmark — Ctrl+B
Browse through file Page Up/Page Down keys or Next

Page/Previous Page buttons

Go to specific page Go To Page — Ctrl+Shift+N

PDF File Types

Not all PDF files are created equally. There are image only PDFs and image on text files. Image only PDFs are
just that; images only, just digital photocopies of paper documents. Image only files contain no text characters and as a
result cannot be indexed or searched. Image on text files have an exact image of the hard-copy with text behind the im-
age. Image on text files are created by printing to PDF or by running a PDF image only file through an optical character
recognition (“OCR”) application. When using OCR applications, care must be taken to select a final file type that produces
and exact image on text; otherwise, the visible text in the PDF image may be changed to comport with the interpretation
of the OCR application.

Creating PDF Files

Generally speaking, PDF documents are created by printing a computer file to PDF or by scanning. Acrobat 6.0
has a File menu option for “Create PDF.” Acrobat 5.0 had no option on the File menu for creating new PDF documents.

To create a PDF document by scanning to PDF, from the File menu select Create PDF > From Scanner (Alt-F-F-
N). At this point in the process check the settings for paper size, resolution and whether the documents will pass through
a "feeder." Once the document has finished scanning you have the option to add more pages to the scanner and pages to
the PDF document being created or save what you have to file. When “Done” has been selected, the scanned image will
appear in the document window. To save the document image, from the File menu select Save, or press Ctrl-S, and a dia-
log box will open allowing you to select an appropriate folder and assign a file name.

Printing to PDF can be as simple as clicking a button on a tool bar that invokes a PDF print driver; you are then
prompted to select the folder where the PDF version of the document will be stored. When Acrobat has been installed on
a computer, the installation routine adds a new virtual printer: Adobe PDF (Acrobat 5.0 installed two virtual printers to
the system: Acrobat PDFW riter and Acrobat Distiller). With these “printers” any file on the computer that could be
printed to a hardware printer can be printed to PDF. Certain image file types, such as .jpg, .tif and .bmp, can be printed to
PDF by dragging and dropping the file icon (for example, from Windows Explorer) on to the empty Acrobat document
window.

Law Office Information Systems

Lawyers and law firms process information. To appreciate how Acrobat can help your practice we need to first
consider, at least conceptually, how law firms process information. We receive information from clients and other
sources, we add information gained from research and experience, and we deliver information. The information that law-
yers deliver takes many forms, it may be a pleading, an oral presentation to a court, an opinion letter, or an agreement,
but in the end lawyers process and deliver information.

Most of the information that comes into the law office arrives in the form of documents. For that matter most of
the information output from law offices, work product, goes out as some form of document. Taking a very simple and
abstract view of the typical law office there are three primary systems involved in handling the documents that contain
the information that we work with daily.

A document generation system;
A document copying or replication system; and
A document retention or filing system.

The document generation system includes more than computers and printers, it includes fax machines, couriers
and the daily mail. The latter generate as many documents as the internal systems; documents that contain information
that lawyers need to analyze, store and retrieve. When documents come into the typical law office, the information system
looks something like this:



Incoming Docurnent ‘

Photn Copier
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Incoming Document

When the law firm generates a document, for delivery to a third party, the information system can generally be depicted
as shown on the next page.
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In addition to the basic incoming and outgoing document scenarios, we should take a look at the special case of litigation
documents. When a collection of documents comes in during litigation, whether from the client or an opposing party, they
are typically preserved as a clean set, which is then photocopied and Bates numbered. The Bates numbered set is then cop-
ied to create a file set, a working set, and sets for distribution to other parties. That’s a lot of paper, a lot of copies, a lot of
toner, and a lot of time. W hen dealing with litigation documents, the typical law office information system copies, num-
bers and replicates the documents along the line of the diagram on the next page.
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Basic Digital Document Management

In the preceding illustrations, documents (whether incoming or outgoing), passed through the copying or replication
system. In the typical office, a photocopier acts as the copying or replication system. In the paperless office, a scanner replaces
the photocopier. Incoming documents pass through the scanner, rather than a photocopier, producing digital copies that are
stored electronically. Outgoing documents, rather than being scanned or photocopied, are retained in their original digital
format and printed (converted) to the same format as scanned documents.

When documents come into the paperless law office, the information processing system changes only slightly from
the photocopier paper-based system. It looks something like this.

Incoming Document » Scan to PDF

Original Digital Copy
to Client To File

Incoming Document Scanned

At the other end of the process, when the law firm generates outgoing documents the information processing system
looks like diagram on the next page.

Cutgoing Document
Print to PDF
E-Mail Digital Digital Copy
Copy to Client Ta File
Print, Sign
and Mail
Original

Lo

Original to Recipient ‘

Outgoing Document Print to PDF

To move to a paperless office using Acrobat you need follow only a few simple rules:
Rule Number One: When a piece of paper comes through the door it goes through the scanner.
Rule Number Two: All items of outgoing work product are printed (converted) to PDF.
Rule Number Three: Store digital images of all incoming paper and outgoing work product in logical
folders.

Rule Number One: When a piece of paper comes through the door, it goes through the scanner. A simple rule with few excep-
tions. Use Acrobat to convert paper to PDF.

Rule Number Two: All items of outgoing work product are printed (converted) to PDF. Printing to PDF can be as simple as
clicking a button on a tool bar that invokes the Adobe PDF print driver; you then select the folder where the PDF version of
the document will be stored. “Printing to PDF” differs from printing to a physical printer in that no toner or paper is used;
otherwise, the final product (file copy) looks just like what would come out of a physical printer. In some cases pleadings will
be filed electronically with the court, copies are served on the other parties by the filing service (either electronically or by



mail), and a copy of the pleading will be sent to the client as an attachment to an e-mail message. Looking at the process from
our perspective the work product never exists in paper form.

Adherence to Rules Number One and Two will generate a lot of PDF files and the need for Rule Number Three: Store
digital images of all incoming paper and outgoing work product in logical folders.

The Digital Filing System — Folders

What system do you use right now, today, to find a given piece of paper? Does it sound something like this: every
client matter has a file, and somewhere you have an index of all those files (so if you want to find the Smith file and can't re-
member where in the filing system it resides, you go to the index, find the file identifier [i.e., a file number] and then locate the
file). Now you knew the document you wanted was in the Smith file, great, but what if the Smith file contains 5,000, or
10,000, or more pages? At this point, the paper filing system starts to break down. How many sub-folders are you willing to
create, and how do you keep track of them? Unless you have an absolutely huge number of files, or medium number of really
huge files, then the paper file system can be replicated, refined and expanded in the digital world.

It may help to think of the digital filing system in terms of physical filing systems. The digital file room consists of electronic
filing cabinets filled with folders that contain everything found in traditional paper files. Think of a shared hard disk drive as
the file room, the cabinets within the room are large divisions on the disk, within those cabinet size divisions are folders for

OpenFlles —

Closad Flles

Administrative Files

Paper and Digital Filing

As high tech as scanning and printing to PDF may sound, the storage and organizational system can adhere to an old
fashion filing cabinet metaphor. The filing cabinet exists in virtual space (on a computer hard disk drive shared over a local
area network). The filing cabinet has a name, “Work” (you may want separate digital filing cabinets for Closed Files, Adminis-
trative Files, etc.). Each computer on the network links to the filing cabinets by mapping one or more network drives, e.g.,
X:\Work. Now each desktop has access to the filing cabinet “Work.” Within the filing cabinet are folders, one for each client,
e.g. X:\Work\Smith. If a client has several matters then that client folder has a subfolder for each distinct matter, e.g.,
X:\Work\Smith\Corporation and X:\Work\Smith\Wills. Within each client matter folder are folders for various types of
documents, such as correspondence, pleadings, expense receipts, research, privilege, etc.

A simple system for electronic filing can be implemented and standardized by creating a set of predefined subfolders
for client matters. The next two graphics show a simple system for litigation file organization.

En Litigation B B (=1
Fie Edt Vew Fovores Took Hep [ & |
Hhsck = &« o] Poewch | Drckders (W W ¥ A O
| ks |;I'. Eicpation ﬂ G0
|/ Eciclas *® L" = = : T —IPsadWFD
| T 0] Fogers s - ICraft Cltviviege
i ' CIEspemRepts T g
# L hdmin T Cdinterviews ZI5atiement
dtE Litigation ot ZITemnp
=) Estateadmir =4 - = CIOrdars CiTra
0 L ey - Thix fokder i Ol i Oher
4 —im = ' Sl iphetos
% (23 Mot St A mem bo veew It ZIDocshimbrd CIFtacPoF
4 (2 Transaction - description =
(24 cbjeckis) Mok free space: 46.0.68) - - 0 bytees Lok nbranet )

Predefined Litigation Folders



Malpractice Concerns and Claims

Roland Johnson

Harris, Finley & Bogle, P.C.
Ft. Worth, TX



FORMERLY OF

MALPRACTICE CONCERNS AND CLAIMS

ROLAND K. JOHNSON
HARRIS, FINLEY & BOGLE, P.C.
(817) 870-8700
rolandjohnson@hfblaw.com

1300 Bank One Tower

(until 03.28.00 6:20 p.m) 500 Throckmorton Street

Fort Worth, Texas 76102

03.29.00 - 04.07.00 In the attic of the Law Offices of Keith Lemons

1119 Pennsylvania Avenue
Fort Worth, Texas 76104

04.08.00 - 10.27.00 1010 and 1675 Burnett Plaza
801 Cherry Street
Fort Worth, Texas 76102
10.28.00 - Present 777 Main Street
Suite 3600

Fort Worth, Texas 76102

Importance of Getting up Tomorrow Morning.

a)

b)

<)

Your Firms Obligations.
i. Your firm has an ethical obligation to ensure the best interest of not only your clients, but also the em-
ployees of the firm.
ii. Your firm may have statutory obligations in correlation to work being done for a client.
iii. Your firm has a professional obligation to protect the assets of clients and the firm.
iv. Your firm has a moral obligation to the well-being of the employees who have supported the organiza-
tion.

Magnitude of the Problem.
i. Over 40 percent of business never reopen.
ii. Acompany that experiences a total computer outage that lasts more than ten days will most likely never
recover financially.
ii1.50 percent will be out of business within five years.

Business operations must continue uninterrupted under any circumstances for the firm to continue delivering
legal services. Ensuring operations continue is the overriding objective of disaster management and with it
comes plans for employee safety, file protection and facility maintenance.

Who and Where are my Clients?

a)

b)

<)

Clients are those with whom an attorney has reached a contractual agreement to engage in legal representa-
tion. Spicer v. Gambel, 789 So.2d 741, 744 (La.App. 4 Cir. 2001); Hirsch Bros. & Co. v. Kennington, 155 Miss.
242,124 So. 344 (1929); Parker v. Carnahan, 772 S.W.2d 151, 156 (Tex. App. Texarkana,1989).

All that is required is that the parties explicitly or by their conduct manifest an intention to create the attor-
ney-client relationship. Nolan v. Foreman, 665 F.2d 738 (5th Cir.1982).

What if there is confusion about whether | represent someone?

i. The general rule is that in absence of evidence that the attorney knew that the parties had assumed that
he was representing them in a matter, the attorney had no affirmative duty to inform the person that he
was not their attorney. Dillard v. Broyles, 633 S.W.2d 636 (Tex. App. Corpus Christi 1982, writ ref'd
n.r.e.), cert. denied, 463 U.S. 1208, 103 S.Ct. 3539, 77 L. Ed.2d 1389 (1983).

ii. On the other hand, an attorney can be held negligent where he fails to advise a party that he is not repre-
senting them on a case where the circumstances lead the party to believe that the attorney is represent-
ing him. Rice v. Forestier, 415 S.W.2d 711 (Tex. Civ. App. San Antonio 1967, writ ref'd n.r.e.).

What to do about Deadlines?

a)

Louisiana Rules.
1. Louisiana Rules for Civil Proceedings in District Court:



a. Rule 9.14 provides for scheduling conferences, and courts authority to reset trial and hearing
dates upon its own volition. See also La. Code of Civil Procedure art. 1551.

b. Rule 9.16 allows for agreements and stipulations between parties, including matters related to
scheduling and deadlines.

¢. Rule 9.17 allows for continuances.

2. Louisiana Uniform Rules of the Courts of Appeal:
a. Rule 2-7.5 allows for agreements between parties made in writing.
b. Rule 2-11.6 allows for continuances in extraordinary circumstances.
c. Rule 2-12.8 allows for extension of time to file a brief upon showing of good cause.
d. On Motion for Rehearing: There is no extension available for an application for rehearing,
Rule 2-18.2, but additional time may be had for filing a brief, Rule 2-18.4.
e. For extension of time regarding Writs, see Rule 4-3.

3. Louisiana Revised Statute art. 1.55 E (2) authorizes courts to close during emergency situations and
upon properly executed court order, such closings will be treated as legal holidays. The clerk of court
must attach a copy of the order to any filing where the closing of the court caused the filing to be de-
layed beyond a deadline or statute of limitation.

B. Mississippi Rules.

1. Miss. Chancery Court Rule 1.10 allows for enlargement of time for discovery and time for responding
upon motion filed with the court and showing of good cause.

2. Miss. Chancery Court Rule 3.09 allows for agreements between parties made in writing.

3. Miss. Rule of Appellate Procedure 26 allows for the court to enlarge time for doing any act, or allow an
act after the expiration of time, based upon motion of any party and a showing of good cause. Except
that the time for filing a notice of appeal or petition for permission to appeal may not be enlarged.

C. Texas Rules.
1. Tex. R. Civ. P. 4 allows for extension of time when the last day of the time period is a legal holiday.
A legal holiday includes any day on which the clerks office for the court in which the case is pend-
ing is officially closed. Miller Brewing Co. v. Villareal, 829 S.\W.2d 770, 772 (Tex. 1992) (per cu-
riam).
2. Tex. R. App. P. 4.1(b) allows the court to enlarge the time for filing a document with the court
clerk when the clerks office is closed or inaccessible during regular hours on the last day for filing
a document.

3. Tex. R. Civ. P. 5 allows enlargement of time upon motion before deadline, or upon motion and

showing of good cause after deadline.

4. Tex. R. Civ. P. 11 allows agreements between parties made in writing.

D. Federal Rules.

1. Fed. R. Civ. P. 6 allows the court to enlarge the time allotted for particular acts.

2. Fed. R. Civ. P. 29 allows parties to stipulate to a change in deadlines for discovery, unless such a

stipulation would interfere with the deadline for ending discovery.

3. Fed. R. App. P. 26 allows the appellate courts to enlarge time periods for certain filings.

(AVA Death and Disability Issues.
1. Louisiana Rules - Appointment of Counsel - Where an attorney has been transferred to inactive

status, has disappeared or died or otherwise been disabled, and no partner, executor, or other re-
sponsible party capable of conducting the attorneys affairs is known to exist, the presiding judge
in the judicial district in which the respondent maintained a practice, upon proper proof of the
fact, shall appoint a lawyer or lawyers to inventory the files of the attorney, and to take such ac-
tions as seems indicated to protect the interests of the attorney and his or her clients.



Any lawyer so appointed shall not be permitted to disclose any information contained in any files
inventoried without the consent of the client to whom the file relates, except as necessary to carry
out the order of the court which appointed the lawyer to make the inventory. Louisiana Rules for
Disciplinary Enforcement § 27.

Mississippi Rules - Death of Attorney - As soon after the death of a lawyer as is practicable the
representative shall give notice of the death to all clients whose files are active, and all courts
where suit had been filed. This notice must be given by letter or other form of individual commu-
nication.

In this communication the client should be informed of the death and reminded of the represen-
tation by the deceased. The representative should then advise the client that he or she may seek
another attorney. It is permissible for the representative to offer to continue on with the matter
or to recommend another attorney, provided that it is made clear to the client that he or she is
free to employ counsel of his or her choice. Thus another attorney should not, at this point, be
called in by the representative.

If the representative had been engaged in the practice of law with the deceased at the time of the
latter's death, the representative is, in a sense, an attorney for the deceaseds clients, and thus has
full access to their files for the purpose of gaining such information as will be necessary in carry-
ing out the above stated duties. If the representative had not been so engaged in the practice of
law with the deceased then caution must be exercised in examining client files. Care must be
exercised to limit the examination to those matters necessary to ensure compliance with the re-
sponsibilities imposed by this opinion.

Mississippi State Bar Opinion No. 114 (Jan. 29, 1986).

Texas Rules - Assumption of Practice - Any interested person, including the CDC or a client,
may petition the court in the county of the attorneys residence to assume jurisdiction of the
attorneys law practice under certain circumstances.

A district court can be petitioned to appoint a custodian for an attorneys files in the event that
the attorney has:

died;

e disappeared;

e resigned,;

e become inactive;

e been barred or suspended; or

e become physically, emotionally, or mentally disabled and cannot, as a re-
sult, provide legal services necessary to protect the interests of clients.

Upon the filing of a verified petition, the court issues a show cause order to the attorney
or his or her personal representative or, if none, the person having custody of the law-
yers files directing him or her to show cause why the court should not assume jurisdic-
tion of the attorneys law practice. Upon establishment of grounds for the assumption,
the court enters an order appointing one or more lawyers as custodians and ordering
what must be done with respect to the files.

Disability Suspension - A disability is any physical, mental, or emotional condition that
results in the attorneys inability to practice law or to carry out his/her professional re-
sponsibilities. No substantive rule violation is required to find that an attorney has a
disability.

If the CDC, during a just cause investigation, or an evidentiary panel, during the course
of an evidentiary proceeding, believes that an attorney is suffering from a disability,
then the matter is forwarded to BODA for the appointment of a district disability com-
mittee. The district disability committee will determine whether the respondent, in fact,
is suffering from a disability and, if so, will so indicate to BODA, which will enter an
order suspending the attorney for an indefinite period.

The disability process tolls the four-year statute of limitations for disciplinary matters.
Texas Rules of Disciplinary Procedure 13.01-13.03.



4, Other Helpful Resources

a. ABA Comm. On Ethics and Professional Responsibility, Formal Opinion 92-369 B outlines
steps for an attorney to take to ensure that a clients matters will not be neglected in the event
of the attorneys death.

b. Excerpts from Barbara S. Fishleder, Planning Ahead: A Guide to Protecting Your Clients In-
terests In the Event of Your Disability or Death, (Oregon State Bar Professional Liability Fund
1999). Attached as Appendix I.

c. The Client Security Fund of the SBOT.

V. Best Practices
A. Top 10 List.

1. Call your clients often.
2. Itistime for letters.
3. Deadlines, deadlines, deadlines.
4. Local, local rules; local bar associations; and judges.
5. Disability/death/disappearance.
6. The rules for grievance/malpractice claims have not changed.
7. Call your E & O carrier.
8. Property insurance
9. Client Security Funds.

[N
o

. Opportunity is the word.

B. “Life is what happens to you while you're busy making other plans.” - John Lennon

DISCLAIMER: This paper hopefully lessens the chances of a legal malpractice or grievance claim being made after Hurri-
canes Katrina and Rita. The materials presented are not exhaustive and readers should conduct their own appropriate re-

search.
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