
SUPREME COURT OF LOUISIANA

________

ORDER
________

Acting in accordance with Article V, Sections 1 and 5 of the Louisiana

Constitution of 1974, and the inherent power of this Court, and considering the

recommendations of the Supreme Court Committee to Study Financial Assistance to

Clients,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED THAT:

PART I.   Rule 1.4(c) of the Louisiana Rules of Professional Conduct be and

is hereby enacted to read as follows:

Rule 1.4. Communication

* * *

(c) A lawyer who provides any form of financial assistance to a client during

the course of a representation shall, prior to providing such financial assistance,

inform the client in writing of the terms and conditions under which such financial

assistance is made, including but not limited to, repayment obligations, the imposition

and rate of interest or other charges, and the scope and limitations imposed upon

lawyers providing financial assistance as set forth in Rule 1.8(e).

PART II.   Rule 1.5(c) of the Louisiana Rules of Professional Conduct be and

is hereby amended to read as follows:
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Rule 1.5. Fees

* * *

(c) A fee may be contingent on the outcome of the matter for which the

service is rendered, except in a matter in which a contingent fee is prohibited by

Paragraph (d) or other law. A contingent fee agreement shall be in a writing signed

by the client.  A copy or duplicate original of the executed agreement shall be given

to the client at the time of execution of the agreement.  The contingency fee agreement

shall state the method by which the fee is to be determined, including the percentage

or percentages that shall accrue to the lawyer in the event of settlement, trial or appeal;

the litigation and other expenses that are to be deducted from the recovery; and

whether such expenses are to be deducted before or after the contingent fee is

calculated.  The agreement must clearly notify the client of any expenses for which

the client will be liable whether or not the client is the prevailing party.  Upon

conclusion of a contingent fee matter, the lawyer shall provide the client with a written

statement stating the outcome of the matter and, if there is a recovery, showing the

remittance to the client and the method of its determination.

PART III.   Rule 1.8(e) of the Louisiana Rules of Professional Conduct be and

is hereby repealed and reenacted to read as follows:

Rule 1.8. Conflict of Interest: Current Clients: Specific Rules

* * *

(e) A lawyer shall not provide financial assistance to a client in connection

with pending or contemplated litigation, except as follows.
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(1) A lawyer may advance court costs and expenses of litigation, the

repayment of which may be contingent on the outcome of the matter, provided

that the expenses were reasonably incurred.  Court costs and expenses of

litigation include, but are not necessarily limited to, filing fees; deposition

costs; expert witness fees; transcript costs; witness fees; copy costs;

photographic, electronic, or digital evidence production; investigation fees;

related travel expenses; litigation related medical expenses; and any other case

specific expenses directly related to the representation undertaken, including

those set out in Rule 1.8(e)(3).

(2) A lawyer representing an indigent client may pay court costs and

expenses of litigation on behalf of the client.

(3) Overhead costs of a lawyer’s practice which are those not incurred

by the lawyer solely for the purposes of a particular representation, shall not be

passed on to a client.  Overhead costs include, but are not necessarily limited

to, office rent, utility costs, charges for local telephone service, office supplies,

fixed asset expenses, and ordinary secretarial and staff services.

With the informed consent of the client, the lawyer may charge as

recoverable costs such items as computer legal research charges, long distance

telephone expenses, postage charges, copying charges, mileage and outside

courier service charges, incurred solely for the purposes of the representation

undertaken for that client, provided they are charged at the lawyer’s actual,

invoiced costs for these expenses.

With client consent and where the lawyer’s fee is based upon an hourly

rate, a reasonable charge for paralegal services may be chargeable to the client.

In all other instances, paralegal services shall be considered an overhead cost

of the lawyer.
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(4) In addition to costs of court and expenses of litigation, a lawyer

may provide financial assistance to a client who is in necessitous

circumstances, subject however to the following restrictions.

(i) Upon reasonable inquiry, the lawyer must determine that the

client’s necessitous circumstances, without minimal financial assistance,

would adversely affect the client’s ability to initiate and/or maintain the

cause for which the lawyer’s services were engaged.

(ii) The advance or loan guarantee, or the offer thereof, shall

not be used as an inducement by the lawyer, or anyone acting on the

lawyer’s behalf, to secure employment.

(iii) Neither the lawyer nor anyone acting on the lawyer’s behalf

may offer to make advances or loan guarantees prior to being hired by

a client, and the lawyer shall not publicize nor advertise a willingness to

make advances or loan guarantees to clients.

(iv) Financial assistance under this rule may provide but shall

not exceed that minimum sum necessary to meet the client’s, the client’s

spouse’s, and/or dependents’ documented obligations for food, shelter,

utilities, insurance, non-litigation related medical care and treatment,

transportation expenses, education, or other documented expenses

necessary for subsistence.

(5) Any financial assistance provided by a lawyer to a client, whether

for court costs, expenses of litigation, or for necessitous circumstances, shall

be subject to the following additional restrictions.
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(i) Any financial assistance provided directly from the funds

of the lawyer to a client shall not bear interest, fees or charges of any

nature.

(ii) Financial assistance provided by a lawyer to a client may be

made using a lawyer’s line of credit or loans obtained from financial

institutions in which the lawyer has no ownership, control and/or

security interest; provided, however, that this prohibition shall not apply

to publicly traded financial institutions where the lawyer’s ownership,

control and/or security interest is less than 15%.  Where the lawyer uses

such loans to provide financial assistance to a client, the lawyer should

make reasonable, good faith efforts to procure a favorable interest rate

for the client.

(iii) Where the lawyer uses a line of credit or loans obtained

from financial institutions to provide financial assistance to a client, the

lawyer shall not pass on to the client interest charges, including any fees

or other charges attendant to such loans, in an amount exceeding the

actual charge by the third party lender, or ten percentage points above

the bank prime loan rate of interest as reported by the Federal Reserve

Board on January 15th of each year in  which the loan is outstanding,

whichever is less.

(iv) A lawyer providing a guarantee or security on a loan made

in favor of a client may do so only to the extent that the interest charges,

including any fees or other charges attendant to such a loan, do not

exceed ten percentage points (10%) above the bank prime loan rate of

interest as reported by the Federal Reserve Board on January 15th of each

year in which the loan is outstanding.  Interest together with other
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charges attendant to such loans which exceeds this maximum may not be

the subject of the lawyer’s guarantee or security.

(v) The lawyer shall procure the client’s written consent to the

terms and conditions under which such financial assistance is made.

Nothing in this rule shall require client consent in those matters in which

a court has certified a class under applicable state or federal law;

provided, however, that the court must have accepted and exercised

responsibility for making the determination that interest and fees are

owed, and that the amount of interest and fees chargeable to the client is

fair and reasonable considering the facts and circumstances presented.

(vi) In every instance where the client has been provided

financial assistance by the lawyer, the full text of this rule shall be

provided to the client at the time of execution of any settlement

documents, approval of any disbursement sheet as provided for in Rule

1.5, or upon submission of a bill for the lawyer’s services.

(vii) For purposes of Rule 1.8(e), the term “financial institution”

shall include a federally insured financial institution and any of its

affiliates, bank, savings and loan, credit union, savings bank, loan or

finance company, thrift, and any other business or person that, for a

commercial purpose, loans or advances money to attorneys and/or the

clients of attorneys for court costs, litigation expenses, or for necessitous

circumstances.

PART IV. These rule changes shall become effective on April 1, 2006, and

shall apply prospectively only.
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New Orleans, Louisiana, this ______ day of January, 2006.

FOR THE COURT:

Pascal F. Calogero, Jr., Chief Justice

Jeffrey P. Victory, Justice, dissents.


