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A Guide to Managing Client Funds

A lawyer must keep client or third party funds in an accountseparate from the lawyer’s account.
This simplistic rule seems easy enough to follow, right?
Wrong!  Lawyers are being disciplined for failing to complywith this rule.  Some lawyers are even losing their licenses topractice law because they have commingled client funds withthe lawyer’s funds, or they have converted client funds to theirown use.  And many lawyers have been publicly reprimandedfor failing to provide a proper accounting to their clients andfor failing to maintain accurate records.
This publication has been prepared to assist the Louisianalawyer in the proper handling of client funds and theprevention of ethical violations.
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WHAT IS A LAWYER’S FIDUCIARY OBLIGATION?
The special relationship between a lawyer and a client gives rise to the fiduciary obligation toprotect the client’s interests and shelter the client from harm.  In dealing with client funds, thisfiduciary obligation imposes a duty upon the lawyer to hold the client’s funds separate from thelawyer’s own funds.
Funds held in a fiduciary capacity should be placed in accounts clearly identified as fiduciaryin nature.  Account titles such as “special account” or “costs account” (for costs advanced fromclients) do not indicate that the funds are held in a fiduciary capacity.  Proper titling is necessaryfor purposes of state law and FDIC insurance coverage.  For example, if the lawyer’s funds areseized or if the FDIC closes a bank, clients’ funds held in improperly titled accounts would notreceive the protection they would in properly titled fiduciary accounts.
Account names including words such as “estate,” “escrow,” “trust,” “agent,” or “trustee”establish the account as fiduciary.  Lawyers should consult their banking officer for assistance inproperly titling fiduciary accounts.
To further substantiate identification as a fiduciary account, ownership of funds must bedocumented in the bank’s records, including signature cards, corporate resolutions and otherrecords.  When an account contains multiple clients’ funds, documentation differs.  The FDICmay look to the lawyer’s records of ownership maintained outside of the bank if the account hasbeen properly identified as a pooled trust account in the records of the financial institution.

WHAT TYPES OF ACCOUNTS AREMAINTAINED BY A LAWYER?
Generally, lawyers should maintain at least two bank accounts:  a trust account for client andthird party funds, and an operating account for the lawyer’s funds.  Many lawyers also maintainadditional separate accounts, such as payroll or petty cash accounts.   Rule 1.15 of the Rules ofProfessional Conduct requires that attorneys hold clients' funds in separate accounts and inbanking institutions in the state where the lawyers' office is situated.  While a banking institutionoutside the state of Louisiana may be used, the rule provides that client consent must first beobtained.1

Regardless of the number of accounts maintained, it is critical that each account be maintainedseparately, that clear accounting records of each account be kept, and that there be no comminglingof the funds.  The “commingling rule” has a single exception:  The lawyer may deposit his ownfunds in a client trust account to establish the minimum sufficient funds required by a bankinginstitution to maintain the account open and free of bank service charges, or to offset anticipatedservice charges.
A law practice may set up a trust account containing and commingling funds of more thanone client or other party only under certain limited circumstances.  Law practices may set up aninterest-bearing account with interest being distributed to clients or third parties (through a
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combination of savings and non-interest bearing checking account).  The account may be underthe law firm’s own tax identification number into which they deposit all client funds with interestpayable to their clients or third parties.  All interest earned on such an account must be apportionedand paid to the beneficial owners of the principal amounts.
The lawyer is cautioned to avoid conversion of one client’s funds to the use of a second client.This occurs by disbursing funds on behalf of the second client before the bank has collected thefunds deposited on behalf of the second client.  Lawyers should consult with banking officers onhow to determine when deposits have been collected.
Funds which are nominal in amount or will be disbursed so quickly that it is impractical toaccount for and distribute interest may be deposited into a pooled clients’ trust account establishedunder Rule 1.15(d).  The lawyer may determine whether to use an IOLTA account and/or set upa pooled account to pay interest to the clients.  (See the IOLTA section of this booklet).  It is left tothe good faith discretion of each lawyer to decide in what circumstances this is practical afterconsidering the in-office expenses of calculating and transferring interest to clients, and reportingthe disbursed interest annually to the IRS.
It is common for lawyers to establish separate bank accounts for the benefit of a single client,estate, trust, case or other matter.  Such accounts should be established under the tax identificationnumber of the owner of the funds.  Care should be taken to consult with the client about otherfunds in which the client may have an ownership interest deposited in the same bankinginstitution.  Under some situations the various funds on deposit may exceed the $100,000 FDICinsurance limit.  Since the FDIC insurance regulations on determining ownership are complex,lawyers should consult with their banking officers in order to fully protect client funds.
In addition to the trust account and the operating account, many lawyers and law firmsmaintain other specialized accounts.  Some maintain separate payroll accounts to disbursecompensation to lawyers and staff members.  Maintaining a separate payroll account has a varietyof benefits as it facilitates:(1) limiting access to the account; (2) restricting the number of authorized signatories; and (3)accounting for payroll taxes.
Additionally, some law firms maintain petty cash accounts from which minor daily expensesare paid.  Maintaining other accounts in a law office may simplify record-keeping, but care shouldbe taken to keep these other accounts separate from the trust account.

n What Goes Into the Trust Account?All funds in which a client or third party has an interest should be placed in trust accounts.Examples include:• Funds to be held in escrow• Succession funds• Earnest money payments• Settlement proceeds• Unearned fees• Advanced costs• Disputed funds
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Rule 1.5 (f) of the Rules of Professional Conduct provides guidelines for the depositing of feesand advances into the lawyer’s trust account.2

An advance deposit against fees which have not yet accrued must be placed in the trustaccount.  As fees are earned, funds may be transferred into the operating account.  A periodicaccounting to the client must be rendered for these funds.
Advanced deposits for costs and expenses must also be placed in the trust account until thecosts and expenses accrue.  As costs and expenses accrue the funds can be transferred into theoperating account.  A periodic accounting  must also be rendered for these funds.
In the event of a fee dispute, funds are to be held in the trust account until the dispute isresolved.  (See Figure 1 on the inside front cover.)

n What Goes Into the Operating Account?Only those funds belonging to a lawyer or law firm should be placed in the operating account.The operating account is kept for lawyer or law firm funds which are used for the daily operationof the law office.  The operating account is maintained separate from the trust account and maycontain the following:• General retainer fees• Fixed lawyer fees• Minimum fees paid for particular representation• Earned fees• Reimbursement amounts for costs and advances accrued• Funds generated from law firm or lawyer properties(Refer to Figure 1)
When a lawyer places client funds into the operating account (no matter how briefly), he hascommitted an ethical violation amounting to lawyer misconduct.3  Disciplinary proceedings maybe warranted, and a lawyer may be faced with a public or private reprimand, suspension fromthe practice of law, or possibly disbarment.  Thus, it is extremely important to prevent thecommingling of client and lawyer funds.

WHAT ARE THE LAWYER’SOBLIGATIONS TO THE CLIENT?
n Prompt Notification, Disbursement and AccountingRule 1.15(b) of the Rules of Professional Conduct provides that upon receipt of funds in whicha client (or third party) has an interest, the lawyer shall promptly notify the client (or third party).If a client or third party is entitled to receive funds, those funds should be promptly delivered tothe client or third party, except as otherwise permitted by law or by agreement with the client.Furthermore, every lawyer should maintain a strict policy of promptly providing an appropriateaccounting to each client for whom funds are received.  Even though the rule states that anaccounting is to be rendered “upon request by the client or third person...”, lawyers should notwait for clients to ask for this information, but should send it as soon as feasible after funds arereceived.
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An accounting is also necessary even when funds are not to be disbursed to a client.  Forexample, if a lawyer receives a partial settlement check, these funds may be used to reimburse alawyer for costs and expenses which have accrued.  In this instance, though the client may not bereceiving funds, the client has the right to an accounting which documents how the funds weredistributed.
Lawyers who receive funds belonging to the client and fail todisburse such funds to the client have been disciplined as wellas prosecuted.4   Such conduct  has warranted disbarment andhas contributed to the public’s distrust of the legal profession.5

Moreover, failure to render an accounting is an ethical violationwhich may also result in disciplinary proceedings broughtagainst a lawyer.6

The procedure is clear: promptly notify the client, disburse tothe client what belongs to the client, and render an accounting.And if there is a question of what amount belongs to the client,hold the disputed amount in trust and explain this to the client.Don’t deposit the funds, ignore the client, and let time go by.The case against you will grow faster than any interest can beearned!
WHAT RECORDS MUST A LAWYER MAINTAIN?

Rule 1.15(a) of the Rules of Professional Conduct imposes an obligation upon the Louisianalawyer to maintain banking records for a minimum of five (5) years.  The records to be maintainedinclude:
• check stubs• vouchers• journals• closing statements• accounts• statements of disbursement(Rule 19, 28A {2})7

Further, the records must reflect:• the date the funds were received and/or disbursed• the amount of funds received and disbursed• the source of the funds• explanation for receipts, withdrawals, deliveries,and disbursements
Keep in mind, however, that not all records can be destroyed after the five-year period.  In manyinstances lawyers may need to retain records indefinitely in order to protect or defend themselvesin the event a dispute regarding those records arises.  For example, a disgruntled client may
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dispute a lawyer’s accounting records and make an allegation of fraud.  If this happens, thelawyer who has saved records which can exonerate himself or herself is in a much better positionthan a lawyer without supporting documentation who must rely on memory.
Lawyers must individually decide, on a case-by-case basis, whether or not records shouldbe maintained beyond the five-year period.  Client trust account records and canceled trustchecks should be stored separate from other account records and canceled checks.  Some helpfulprocedures which can be established in your law office include:•Utilizing a different color for trust checks (for example, blue) and other checks (green oryellow)• Maintaining trust account records in a separate filing cabinet in the office• Maintaining trust accounts in a different financial institution than other accounts• Keeping a separate ledger showing income and expenditures for the trust account• Segregating trust account supplies and non-trust account supplies, and markingmaterials “TRUST” or “NON-TRUST."

CAN STAFF MEMBERS ASSIST THE LAWYER?
A lawyer's secretary or another designated employee can assist with the handling of theaccounting matters for the law practice.  However, it is unwise to turn over these procedures toone person for complete handling.  Mistakes can be made for which the lawyer will be heldresponsible.
Delegating tasks to non-lawyer employees “is properif the lawyer maintains a direct relationship with his client,supervises the delegated work, and has completeprofessional responsibility for the work product." 8  Alawyer who wrongfully allows a non-lawyer employee“to handle and distribute the client’s money without closesupervision and without any check by the lawyer uponthe non-lawyer’s judgment in this regard” has “defaultedupon his professional responsibility” and violated his orher ethical obligations. 9

The proper handling of client funds is a lawyer’sobligation.  Staff members should be closely supervised and instructed properly when it comesto law firm accounting matters.  Having more than one trustyworthy person verify receipts anddisbursements, under the lawyer’s guidance, is helpful in preventing mistakes (this operates asa “checks and balances” procedure).  Frequent review and reconciliation of trust account recordsand documentation is recommended as well.
One good way for a lawyer to monitor his or her staff's handling of clients' and other fundsis to instruct the staff to present bank statements to the lawyer unopened.  The lawyer shouldexamine the statements for unusual transactions and the cancelled checks for unusual signatures,payees and endorsements before returning the envelopes to the staff for reconciliation.  Anotherway of monitoring is to require monthly reconciliations listing receipts, disbursements and
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balances from each client and a reconciliation of the totals to the cash balance.  All staffreconciliations should be examined by the lawyer for completeness and accuracy.
DISCIPLINARY CONCERNS

The Supreme Court has traditionally viewed violations of trust account rules as among themost serious ethical breaches.  Commingling and conversion (theft) cases are a matter of highpriority for the Louisiana Attorney Disciplinary Board and typically result in a baseline sanctionof disbarment or lengthy suspension.  Understanding and complying with Rules 1.15 and 1.5(f)are vital to the practitioner.

YOU CAN DO THIS RIGHT!
Handling client funds has been made easier with the amendment to Rule 1.5 of the Rules ofProfessional Conduct adding subsection (f) (the “where does the money go?” rule).  Additionally,following the guidelines of Rule 1.15 and the IOLTA program have enabled lawyers to betterhandle the funds entrusted to their care.  Lawyers whose practices do not have establishedprocedures for the handling of client funds are encouraged to implement them today!

IOLTA ACCOUNTS-WHAT ARE THEY
AND HOW DO THEY WORK?

n What is IOLTA?IOLTA is an acronym for "Interest On Lawyers' Trust Accounts."  The trust accounts whichare subject to IOLTA as defined in Rule 1.15(d) are only "pooled clients' trust accounts" on whichthe lawyer is not collecting and disbursing interest to the clients.  Client funds which the lawyerdetermines should be set up in an account for the benefit of the clients are not affected by theIOLTA rule.  In circumstances in which the lawyer determines that the clients’ funds are “nominal”in amount or may be kept for short periods of time, the Rules of Professional Conduct do notrequire that the lawyer place the funds in a segregated account for the exclusive benefit of thatparticular client.  Rather, the lawyer is permitted to place these funds into the “pooled” trustaccount along with the funds of other clients since they will be kept for only a short period oftime or the amounts are “nominal”.  This account should be used to segregate clients' fundsregardless of how briefly the funds are in the fiduciary custody of the lawyer.  A lawyer whodoes not receive and disburse these types of clients’ funds does not need to open a pooled clients’trust account.
The Supreme Court of Louisiana adopted certain rules to govern the Interest on Lawyers'Trust Accounts (IOLTA) effective January 1, 1991.10  Under Rule 1.15 and the LSBA’s IOLTA rules,pooled clients’ trust accounts containing funds which have been determined to be nominal orshort-term are to be enrolled in or exempted from the IOLTA program and must bear the taxidentification number of the Louisiana Bar Foundation, an IRC §501(c)(3) tax-exempt organization.These accounts are to be established at banks which participate in the IOLTA program.  The
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Louisiana Bar Foundation, as program administrator, is the only entity which may issueexemptions under certain conditions described below.
n  What are nominal funds?The Rules of Professional Conduct leave to the sound judgment of the lawyer the decision asto which funds are to be classified as “nominal” and which time period is considered “short."This sound judgment is tempered by the guidance in the Courts' Order that it be judged by the$50.00 standard.  That is, if the interest which a client’s funds will earn is $50.00 or more, thefunds may be placed in a separate segregated account for the exclusive benefit of the client.When the amount is less than $50.00, the funds may be placed in the IOLTA pooled trust account.

Funds which would typically be considered too “nominal in amount” to justify a separatebank account or in-office accounting expenses, would be filing fee advances or unearned advanceson lawyers’ fees which are received from clients and held until used or earned.  Funds whichmight be considered “large but held for a short period of time” are exemplified by real estate orloan settlement escrows or lawsuit proceeds which will be disbursed quickly.  It would seldombe practical to either set up these types of clients’ funds in a separate interest-bearing account orto provide for in-office accounting, disbursement and reporting of any interest transferred to theclient or other party.
n Setting up an IOLTA accountAlthough bank mergers have decreased the number of participating banks from which thelawyer may choose to set up IOLTA accounts, most banks in Louisiana do participate in theprogram.  Except for lawyers in a few rural areas of the state, most Louisiana lawyers will have achoice among several participating financial institutions.  Information on financial institutions ina particular geographical area may be obtained by calling the Louisiana Bar Foundation at (504)561-1046.

Lawyers who are licensed and practicing in the State of Louisiana and who maintain one ormore non-exempt bank accounts as described in Rule 1.15(d) must specifically instruct their chosenbank to establish the bank account in the IOLTA program under the Louisiana Bar Foundation’stax-exempt tax identification number, and to periodically remit interest net of monthly servicecharges to the Louisiana Bar Foundation.  The Louisiana Bar Foundation provides a “Notice toFinancial Institution” form which will serve this purpose.  Banks will typically calculate and postinterest monthly to the bank account as they do other interest bearing accounts, then reverse theentry immediately or within a few days to transfer the interest to the IOLTA program.
Lawyers who have properly established their accounts in the IOLTA program will see thesetransfers occurring on a regular periodic basis; for most banks the transfer will be made monthly,but a few smaller banks will process and remit the interest quarterly to the Louisiana BarFoundation.  While some banks will post and reverse some or all monthly service charges, quitea few banks waive monthly service charges on IOLTA accounts because the interest incomegenerated is going to a charitable purpose. A few banks which may charge substantial fees onthese accounts do not show these fees on bank statements but do separately pass them on to theIOLTA program.

n  Pooled clients’ trust accounts exempted from IOLTASince it is the duty of the administrator of the IOLTA program to maximize the funds available
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for the grants program, the administrator may exempt accounts which have the net effect ofconsistently costing more in bank service charges than interest earned.  Interest rates can varyconsiderably from bank to bank as well as a bank’s formula for calculation of the interest-bearingbalance each month.  Some banks waive all fees on IOLTA accounts and some other banks chargeonly minimal amounts for  these accounts.  The primary factors in evaluating most accounts forexemption from the program, therefore, are the policies of the lawyer’s chosen bank;  a trustaccount which would be exempted at one bank could be a viable interest-bearing account atsome other banks.  Exemption of an account is therefore not a reflection upon the law practiceitself.
Since a fiduciary may not benefit from clients’ funds, exempted pooled clients’ trust accountsshould be converted to non-interest bearing accounts upon their exemption.  Most banks cansimply change a software code to transform an account to non-interest-bearing.
Account exemptions are specific to the bank account number exempted.  If a practice replacesan exempted account or sets up another at the same bank or a different bank, the new account isnot exempted.  It must be enrolled in or receive a separate exemption from the program.
All exemptions are granted only until the circumstances which qualified the account forexemption change substantially.  Before an exempted account must be re-enrolled in the program,the account should exhibit a consistently higher average balance over a period of at least sixmonths, with expectations that this higher balance will continue into the foreseeable future.  Alawyer who is not sure the account should be re-enrolled can submit photocopies of the latest sixmonths statements to the Louisiana  Bar Foundation.  The IOLTA staff can review the statementsand advise whether the account should be re-enrolled, given the current interest rates paid andservice fees charged by the chosen bank.

n What happens to IOLTA funds?The IOLTA program is similar to such programs established in other states to raise funds toprovide legal services to the indigent, although the permissible uses of funds generated varyfrom state to state.  Under the Louisiana Supreme Court’s order dated December 13, 1990, grantsmay be awarded to non-profit entities for the following purposes in Louisiana:• To provide legal services to the indigent and to the mentally disabled;• To provide law-related educational programs for the public;• To study and support improvements to the administration of justice.
The Louisiana Bar Foundation is to use the interest income generated for the purposes providedfor in the Court’s order.
n The benefits of IOLTAThe Louisiana Bar Foundation’s Board is proud of the impact that IOLTA has had in Louisiana.At an annual funding level in excess of $2 million, more than 23,000 indigent or mentally disabledpersons annually can receive civil legal services funded in whole or in part by Louisiana IOLTAgrants.  Additional family members, including children, benefit by the assistance received by thegrantee programs' client of record.  Skilled legal assistance provided through IOLTA fundingoften resolves many problems without litigation; alternatively, when litigation is warranted theassistance provided through IOLTA funding assures equal access to justice for many who wouldotherwise not have their day in court.

page 8



The types of cases funded by IOLTA most often involvedomestic or income-maintenance issues such as divorce, childcustody and support payments, domestic abuse, landlord/tenant disputes, and appeals of denial of Social Security andother benefits.  Court-Appointed Special Advocates (CASA)programs train and supervise court-appointed volunteers whoresearch alternatives and advocate for the best interest ofchildren in custody of the state.
Many other Louisiana residents, primarily teenagers, benefitfrom law-related education programs funded statewide.Through grants to the Louisiana Center for Law and CivicEducation (which was founded through a start-up grant fromIOLTA in 1993) and the Young Lawyers Section of the LouisianaState Bar Association (which for years has provided lawyers inthe classrooms, mock trial competitions and Law Dayobservances), IOLTA reaches Louisiana’s teenagers to teachcitizenship and respect for the  law.  Other funded programssuch as Teen Courts and Street Law reach at-risk youth at acrossroads.
IOLTA-funded programs geared toward the improvement of the administration of justice inLouisiana will benefit immeasurable residents in years to come.  Typically, this type of project isformed to either study or correct a problem with “the system.”  A task force partially fundedthrough IOLTA recommended and helped implement state funding through the LouisianaIndigent Defenders Board for criminal cases.  Other funded task forces have studied treatment ofwomen and minorities in the courts and the court fees in Louisiana.
The IOLTA Director can provide interested parties with more information on IOLTA grantsawarded and information on the criteria for judging grant applications.  For more information,contact the Louisiana Bar Foundation, 601 St. Charles Avenue, New Orleans, LA 70130  (504)561-1046;  Fax (504)566-1926.
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WHAT DOES IT MEAN?
Accounting An act or system of making up or settling accounts; a statement of account,or a debit and credit in financial transactions.
Commingling Act of fiduciary in mingling funds of his beneficiary, client, employer, orward with his own funds.  A lawyer who mixes client's funds with his ownand as a result is subject to disciplinary action.
Conversion An  unauthorized assumption  and exercise of the right of ownership overgoods or personal chattels belonging to another, to the alteration of theircondition to the exclusion of the owner's rights.
Deposit In general, an act  by which  a person receives the property of another, bindinghimself to preserve it and return it in kind.
Disbursements To pay  out, commonly  from  a fund.  To make payment in settlement of adebt or account payable.
IOLTA Interest on Lawyers' Trust Accounts.
Journal A daily book; a book in which entries are made or events recorded from dayto day.  The place where transactions are recorded as they occur.
Ledger The  principal  book of  accounts of  a business establishment in which all thetransactions of each day are entered under appropriate heads so as to showat a glance the debits and credits of each account.
Misappropriation The act of misappropriating or turning to a wrong purpose.
Receipts Written acknowledgment of the receipt of money, or a thing of value, withoutcontaining any affirmative obligation upon either party to it.
Reconciliation In bookkeeping, it  is the practice  of  adjusting the bank statement with thedepositor's books.  Also, a statement showing the consistency of two or moreother financial statements.
Retainer Act of the client in employing his attorney or counsel, and also denotes thefee which the client pays when he retains the attorney to act for him, andthereby prevents him from acting for his adversary.  Term can mean a feenot only for the rendition of professional services when requested, but alsofor the attorney taking the case, making himself available to handle it, andrefusing employment by plaintiff's adversary; or it can mean solely thecompensation for service to be performed in a specific case.  A contractbetween attorney and client stating the nature of the services to be renderedand the cost of the services.
Black's Law Dictionary, Henry Campbell Black, M.A., Fifth Edition (1979)
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ENDNOTES
ENDNOTE 1Rule 1.15  Safekeeping Property(a)  A lawyer shall hold property of clients or third persons that is in a lawyer’s possession in connection with a represen-tation separate from the lawyer’s own property.  Funds shall be kept in a separate account maintained in a bank or similarinstitution in the state where the lawyer’s office is situated , or elsewhere with the consent of the client or third person.  Otherproperty shall be identified as such and appropriately safeguarded. Complete records of such account funds and otherproperty shall be kept by the lawyer and shall be preserved for a period of five years after termination of the representation.(b)  Upon receiving funds or other property in which a client or third person has an interest, a lawyer shall promptlynotify the client or third person.  Except as stated in this rule or otherwise permitted by law or by agreement with the client, alawyer shall promptly deliver to the client or third person any funds or other property that the client or third person is entitledto receive and, upon request by the client or third person, shall promptly render a full accounting regarding such property.(c)  When in the course of representation a lawyer is in possession of property in which both the lawyer and anotherperson claim interests, the property shall be kept separate by the lawyer until there is an accounting and severance of theirinterests.  If a dispute arises concerning their respective interests, the portion in dispute shall be kept separate by the lawyeruntil the dispute is resolved.(d) A lawyer shall create and maintain an interest-bearing trust account for clients’ funds which are nominal in amountor to be held for a short period of time in compliance with the following provisions:(1) No earnings from such an account shall be made available to a lawyer or firm.(2) The account shall include all clients’ funds which are nominal in amount or to be held for a short period of timeexcept as described in (6) below.(3) An interest-bearing trust account shall be established with any bank or savings and loan association or creditunion authorized by federal or state law to do business in Louisiana and insured by the Federal Deposit Insurance Corpora-tion or the National Credit Union Administration.  Funds in each interest-bearing trust account shall be subject to withdrawalupon request and without delay.(4) The rate of interest payable on any interest-bearing trust account shall not be less than the rate paid by thedepository institution to regular, non-lawyer depositors.(5) Lawyers or law firms depositing client funds in a trust savings account shall direct the depository institution:A.  To remit interest or dividend, net of any service charges or fees, on the average monthly balance in theaccount, or as otherwise computed in accordance with an institution’s standard accounting practice, at least quarterly, to theLouisiana Bar Foundation, Inc.;B.  To transmit with each remittance to the Foundation a statement showing the name of the lawyer or law firmfor whom the remittance is sent and the rate of interest applied; andC.  To transmit to the depositing lawyer or law firm at the same time a report showing the amount paid to theFoundation, the rate of interest applied, and the average account balance of the period for which the report is made.(6)  Any account enrolled in the program which has or may have the net effect of costing the IOLTA program more inbank fees than earned in interest over a period of time may, at the discretion of the program’s administrator, be exempted fromand removed from the IOLTA program.  Exemption of an account from the IOLTA program revokes permission to use theadministrator’s tax identification number for that bank account.  Exemption of a pooled clients’ trust account from the IOLTAprogram does not relieve an attorney or law firm of the obligation to maintain the property of clients and third personsseparately, as required above, in a non-interest-bearing account. Amended effective June 29, 1995
LSBA IOLTA Rules Effective January 1, 19911.  The IOLTA program shall be a mandatory program requiring the participating by attorneys and law firms, whetherproprietorships, partnerships or professional corporations.2.  The program shall apply to all clients of the participating attorneys or firms whose funds on deposit are either nominalin amount or to be held for a short period of time.3.  The following principles shall apply to clients’ funds which are held by attorneys and firms.a.  No earnings on the IOLTA accounts may be made available to or utilized by an attorney or law firm.b.  Upon the request of the client, earnings may be made available to the client whenever possible upon depositedfunds which are neither nominal in amount nor to be held for a short period of time; however, traditional attorney-clientrelationships do not compel attorneys either to invest clients’ funds or to advise clients to make their funds productive.c.  Clients’ funds which are nominal in amount to be held for a short period of time shall be retained in an interest-bearing checking or savings trust account with the interest (net of any service charge or fees) made payable to the LouisianaBar Foundation, Inc., said payments to be made at least quarterly.d. In determining whether a client’s funds are nominal in amount, the lawyer or law firm shall take into consider-ation the following factors:(1)  The amount of interest which the funds would reasonably be expected to earn during the period they are tobe deposited;(2)  The lawyer’s cost to establish and administer the account, including the cost of preparing any required taxreports for interest accruing to a client’s benefit; and
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(3)  The capability of financial institutions to calculate and pay interest to individual clients.The determination of whether funds to be invested could be utilized to provide a positive net return to the client rests inthe sound judgment of each attorney or law firm.  In making the determination, the attorney or law firm may assume that$50.00 is a reasonable estimate of the minimum amount of interest that a segregated trust account for an individual client mustgenerate to be practical in light of the costs involved in earning or accounting for any such income.e.  Although notification to clients whose funds are nominal in amount or to be held for a short period of time is notrequired, many attorneys may want to notify their clients of their participation in the program in some fashion.  There is noimpropriety in an attorney for the firm advising all clients of the members of the firm’s  advancing the administration ofjustice in Louisiana beyond their individual abilities in conjunction with other public-spirited members of their profession.  Infact, it is recommended that this be done.  Participation in the program will require communication to an authorized financialinstitution.4.  The Louisiana Bar Foundation shall hold the entire beneficial interest in the interest income derived from trust ac-counts in the IOLTA program.  Interest earned by the program will be paid to the Louisiana Bar Foundation, Inc. to be usedsolely for the following purposes:a.  to provide legal services to the indigent and to the mentally disabled;b.  to provide law-related educational programs for the public;c.  to study and support improvements to the administration of justice, andd.  for such other programs for the benefit of the public and the legal system of the state as are specifically approvedfrom time to time by the Supreme Court of Louisiana.5.  The Louisiana Bar Foundation shall prepare an annual report to the Supreme Court of Louisiana that summarizesIOLTA income, grants, operating expenses and any other problems arising out of administration of the IOLTA program.  Inaddition, the Louisiana Bar Foundation shall also prepare an annual report to the Supreme Court of Louisiana that summa-rizes all other Foundation income, grants, operating expenses and activities, as well as any other problems which arise out ofthe Foundation’s implementation of its corporate purposes.  The Supreme Court of Louisiana shall review, study and analyzesuch reports and make recommendation to the Foundation with respect thereto.Adopted effective Jan. 1, 1991.
ENDNOTE 2Rule 1.5(f)  Payment of fees in advance of services shall be subject to the following rules:(1)  When the client pays the lawyer a fee to retain the lawyer’s general availability to the client and the fee is not relatedto a particular representation, the funds become the property of the lawyer when paid and may be placed in the lawyer’soperating account.(2)  When the client pays the lawyer all or part of a fixed fee or of a minimum fee for particular representation withservices to be rendered in the future, the funds become the property of the lawyer when paid, subject to the provisions of Rule1.5 (f) (6).  Such funds need not be placed in the lawyer’s trust account, but may be placed in the lawyer’s operating account.(3)  When the client pays the lawyer an advance deposit against fees which are to accrue in the future on an hourly orother agreed basis, the funds remain the property of the client and must be placed in the lawyer’s trust account.  The lawyermay transfer these funds as fees are earned from the trust account to the operating account, without further authorizationfrom the client for each transfer, but must render a periodic accounting for these funds as is reasonable under the circum-stances.(4)  When the client pays the lawyer an advance deposit to be used for costs and expenses, the funds remain the propertyof the client and must be placed in the lawyer’s trust account.  The lawyer may expend these funds as costs and expensesaccrue, without further authorization from the client for each expenditure, but must render a periodic accounting for thesefunds as is reasonable under the circumstances.(5)  The fee under Rule 1.5 (f) (1), (2), or (3) must be reasonable under the circumstances, and the contract between thelawyer and the client regarding the fee should preferably be in writing and should specify the basis on which fee payments areto be made.(6)  When the client pays the lawyer a fixed fee or a minimum fee for particular services to be rendered in the future underRule 1.5 (f) (2) and the funds are placed in the lawyer’s operating account, and a fee dispute subsequently arises between thelawyer and the client, either during the course of the representation or at the termination of the representation, the lawyershall immediately refund to the client the unearned portion of the fee, if any.  If the lawyer and the client cannot agree on theamount of unearned fee, the lawyer shall immediately refund to the client the amount, if any, that the parties agree has notbeen earned, and the lawyer shall deposit into a trust account an amount which represents the portion of the fee which isreasonably in dispute.  The funds shall be held in the trust account until the dispute is resolved, and the lawyer may not holdthe disputed portion of the funds to coerce a client into accepting the lawyer’s contentions.  The lawyer should also suggestmeans for prompt resolution of the dispute such as the Louisiana State Bar Association Fee Dispute Program or other similararbitration.
ENDNOTE 3In Re: Stephens, 624 So.2d 903 (La. 1993).
ENDNOTE 4State of La. v. Banks, 503 So.2d 529 (La.App. 3d Cir. 1987), granted 503 So. 2d 1007 (La. 1987). (case remanded for resentencing;
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18 months sentence excessive).
ENDNOTE 5La. State Bar Assn. v. Thierry, 573 So.2d 1099(La. 1991).
ENDNOTE 6Louisiana State Bar Association v. Daye, 443 So.2d 1107 (La. 1983).
ENDNOTE 7Supreme Court of Louisiana, Rule 19 §28Section 28.  Maintenance of Trust Accounts by Lawyers; Access to Lawyers' Financial Account Records.A. Clearly Identified Trust Accounts in Financial Institutions Required.(1) Lawyers who practice law in Louisiana shall deposit all funds held in trust in a bank or similar institution inthis state, or elsewhere with the consent of the client or third party, in accounts clearly identified as "trust" or "escrow" ac-counts, referred to herein as "trust accounts", and shall take all steps necessary to inform the depository institution of thepurpose and identity of the accounts.  Funds held in trust include funds held in any fiduciary capacity in connection with arepresentation, whether as trustee, agent, guardian, executor or other wise.(2) Every lawyer engaged in the practice of law in Louisiana shall maintain and preserve for a period of at leastfive years, after final disposition of the underlying matter, the records, check stubs, vouchers, ledgers, journals, closingstatements, accounts or other statements of disbursements rendered to clients or other parties with regard to trust funds orsimilar equivalent records clearly and expressly reflecting the date, amount, source, and explanation for all receipts, withdraw-als, deliveries and disbursements of the funds or other property of a client.B. Access to Lawyers' Financial Account Records.  Every lawyer practicing or admitted to practice law in Louisianashall, as condition thereof, be conclusively deemed to have consented to the production by the depository institution ofrecords of all financial accounts maintained by the lawyer in any bank or similar institution.C. Request for Production of Records.  A request by disciplinary counsel directed to a bank or other financialinstitution for production of records pursuant to this Section shall certify that the request is issued in accordance with therequirements of this Section and Section 29 of these Rules of Lawyer Disciplinary Enforcement.  Adopted effective April 1,1990.
ENDNOTE 8La. State Bar Assn. v. Edwins, 540 So.2d 294, 299 (La. 1989).
ENDNOTE 9Id. At 301, 302.
ENDNOTE 10Supreme Court of Louisiana, Order dated December 31, 1990:1.  The IOLTA program shall be a mandatory program requiring the participation by attorneys and law firms, whetherproprietorships, partnerships or professional corporations.2.  The program shall apply to all clients of the participating attorneys or firms whose funds on deposit are either nominalin amount or to be held for a short period of time.3.  The following principles shall apply to clients’ funds which are held by attorneys and firms.a.  No earnings on the IOLTA accounts may be made available to or utilized by an attorney or law firm.b.  Upon the request of the client, earnings may be made available to the client whenever possible upon depositedfunds which are neither nominal in amount nor to be held for a short period of time; however, traditional attorney-clientrelationships do not compel attorneys either to invest clients’ funds or to advise clients to make their funds productive.c.  Clients’ funds which are nominal in amount or to beheld for a short period of time shall be retained in an interest-bearing checking or savings trust account with the interest (net of any service charge or fees) made payable to the LouisianaBar Foundation, Inc., said payments to be made at least quarterly.d.  In determining whether a client’s funds are nominal in amount, the lawyer or law firm shall take into consider-ation the following factors:(1)  The amount of interest which the funds would reasonably be expected to earn during the period they are tobe deposited;(2)  The lawyer’s cost to establish and administer the account, including the cost of preparing any required taxreports for interest accruing to a client’s benefit; and(3)  The capability of financial institutions to calculate and pay interest to individual clients.The determination of whether funds to be invested could be utilized to provide a positive net return to the client rests inthe sound judgment of each attorney or law firm.  In making the determination, the attorney or law firm may assume that $50is a reasonable estimate of the minimum amount of interest that a segregated trust account for an individual client mustgenerate to be practical in light of the costs involved in earning or accounting for any such income.e.  Although notification to clients whose funds are nominal in amount or to be held for a short period of time is notrequired, many attorneys may want to notify their clients of their participation in the program in some fashion.  There is no
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impropriety in an attorney for the firm advising all clients of the members of the firm’s advancing the administration of justicein Louisiana beyond their individual abilities in conjunction with other public-spirited members of their profession.  In fact, itis recommended that this be done.  Participation in the program will require communication to an authorized financialinstitution.4.  The Louisiana Bar Foundation shall hold the entire beneficial interest in the interest income derived from trust ac-counts in the IOLTA program.  Interest earned by the program will be paid to the Louisiana Bar Foundation, Inc. to be usedsolely for the following purposes:a.  to provide legal services to the indigent and to the mentally disabled;b.  to provide law related educational programs for the public;c.  to study and support improvements to the administration of justice;d.  for such other programs for the benefit of the public and the legal system of the state as are specifically approvedfrom time to time by the Supreme Court of Louisiana.5.  The Louisiana Bar Foundation shall prepare an annual report to the Supreme Court of Louisiana that summarizesIOLTA income, grants, operating expenses, and any other problems arising out of administration of the IOLTA program.  Inaddition, the Louisiana Bar Foundation shall also prepare an annual report to the Supreme Court of Louisiana that summa-rizes all other Foundation income, grants, operating expenses and activities, as well as any other problems which arise out ofthe Foundation’s implementation of its corporate purposes.  The Supreme  Court of Louisiana shall review, study and analyzesuch reports and shall make recommendations to the Foundation with respect thereto. * * *
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This booklet is informational only and is not to be construed aslegal advice.  Compliance with the suggestions made herein doesnot guarantee that all mistakes will be eliminated or prevented, orthat all problems associated with handling client and third partyfunds will be avoided.  For specific legal advice, it is recom-mended that an independent lawyer be consulted.


