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Force Majeure

Contracts often contain force majeure provisions, 
which will control in the event of a dispute over 
performance obligations. If the contract lacks a 
force majeure provision, or if the provision fails to 
address a particular event, such as a pandemic, 
specific default rules may apply depending on the 
jurisdiction, governing law, and industry.
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If the contract contains a force majeure or 
similar provision, it will govern the effect of 
the event on the parties’ obligations.



The contract contains a force majeure 
provision
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Does the force majeure provision 
specifically reference “pandemic,” “disease 
outbreak,” “government declaration,” or 
similar events? What is an “act of God?”



The contract contains a force majeure 
provision
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A catch-all clause that follows a list of 
events, such as “any other unforeseen 
events,” will likely be narrowly interpreted to 
be limited categorically to the type of 
enumerated events that precede the catch-
all clause.



The contract contains a force majeure 
provision
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Is there a requirement that performance 
must be “prevented” or “impossible” or 
“commercially impracticable” as a result of a 
force majeure event?



The contract contains a force majeure 
provision

10 |  joneswalker.com 

Does the force majeure provision apply if 
either party’s performance is affected, or 
only one party’s performance?



The contract contains a force majeure 
provision

11 |  joneswalker.com 

Does the force majeure provision contain a 
subjective or objective performance 
standard?



The contract contains a force majeure 
provision
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Does the force majeure provision contain 
language with respect to casuation? E.g.
impossible performance must be “caused 
by” a force majeure event?



The contract contains a force majeure 
provision
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Does the contract contain multiple 
references to force majeure events in 
different sections of the contract?



Sample Force Majeure Clauses
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If the contract does not contain a force majeure 
provision, and if the event was not reasonably 
foreseeable at the time the contract was made 
considering the parties’ subjective knowledge and 
commercial relationship, the event may be a 
“fortuitous event” that justifies contractual relief, 
depending on a number of factors:

• Impossible performance

• Partially impossible performance

• Delayed performance

• Performance before event

• Reasonable alternatives
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• Fault preceding event

• Assumption of risk

• Business risk

• Adequate assurance

• Sale of goods

• Lease



The contract does not contain a force 
majeure provision
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If a party’s “entire performance” is “truly 
impossible” and “insurmountable,” the party 
may be entitled to terminate or dissolve the 
contract.



The contract does not contain a force 
majeure provision
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If a party’s performance is only partially 
impossible, and if partial performance is still 
of value to the counterparty, the 
counterparty’s performance may also be 
reduced proportionally; if partial 
performance is not of value, termination is 
possible.



The contract does not contain a force 
majeure provision
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If a party’s performance is delayed 
temporarily, the part may remain bound to 
perform once the impediment ceases 
(without owing damages resulting from the 
delay), if delayed performance is still of 
value to the counterparty. 



The contract does not contain a force 
majeure provision
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If either party rendered partial performance 
before the event, and the contract is 
subsequently dissolved, the performing 
party may be entitled to the value of its 
performance. 



The contract does not contain a force 
majeure provision

27 |  joneswalker.com 

If a party claims it was prevented from 
performing, it may have to establish that it 
pursued “reasonable alternatives” to 
perform as a prerequisite to obtaining relief.



The contract does not contain a force 
majeure provision
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If a party was in default before the event, 
relief may be precluded.



The contract does not contain a force 
majeure provision
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If a party assumed the risk of the event, 
relief may be precluded.



The contract does not contain a force 
majeure provision
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If nonperformance resulted from a 
reasonably anticipated “business risk,” 
“downturn,” or “economic impracticability,” 
rather than from COVID-19, relief may be 
precluded.



Impracticability of Performance and Frustration of 
Purpose - Restatement (Second) of Contracts § 261 

• After contract is formed

• § 266 – if fact existed at time of formation but party had no reason to know and non-existence was 
assumption at formation, no duty to perform arises.

• Party’s performance is made impracticable

• Extreme and unreasonably difficulty and expense, injury, or loss 

• Without his fault

• By the occurrence of an event not anticipated at the time of formation

• § 262 – death or incapacity of a particular person necessary for performance

• § 263 – failure to come into existence, destruction, or deterioration making performance impracticable of a 
specific thing necessary for performance

• Duty to perform is discharged

• Unless the language or circumstances indicate to the contrary

• § 272 – court may grant relief on such terms as justice requires

joneswalker.com  |   31



UCC § 2-615 
Excuse by Failure of Presupposed Conditions
• (a) Delay in delivery in whole or in part by a seller who complies with (b) and (c) below, is excused if performance is 

made impracticable by 

• Occurrence of contingency the non-occurrence of which was a basic assumption on which the contract was 
made, or

• By good faith compliance with a foreign or domestic government regulation or order whether or not later proved to 
be invalid

• (b) where the cause affects only part of seller’s capacity to perform, he must allocate production among customers and 
his own requirements in any manner that is fair and reasonable

• (c) the seller must notify the buyer seasonably of delay or non-delivery, or of estimated quota of allocation made 
available under (b).
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Does the Agreement Have a Change in 
Law Provision? 
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Example:

• Change in Law – If after the Effective Date of this Agreement, a change in law or regulation, change 
in application or interpretation of a law or regulation, or, introduction of any new law or regulation 
(“Change in Law”) causes additional costs or delay to Contractor in the performance of the work under 
the Agreement, then Contractor shall be entitled to an extension of time in which to complete the work, 
and be compensated by Company for any additional costs reasonably incurred by the Contractor as a 
consequence of the Change in Law. If any Change in Law renders Contractor’s ability to perform its 
obligations under the Agreement impossible, Contractor may terminate the Agreement without penalty, 
and Contractor will be entitled to compensation from Company pursuant to the terms of Clause ____ 
(Termination for Convenience) of this Agreement.

• Change in law or regulation 

• Or change in application or interpretation of law (jurisprudence or agency interpretation)

• Introduction of new law or regulation

• Causes Increased costs to comply or delay

• Extension of time

• Compensation for increased costs

• Impossibility – right to terminate without penalty

• Termination for Convenience 



Adequate Assurance / UCC § 2-609
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•Applies to tangible goods.

•Under UCC § 2-609, a demand for adequate assurances can 
be made if one party is reasonably insecure that the other will 
not perform. 

• It is rarely used.

• In contracts involving both goods and services, courts may 
focus on the portion of the contract in dispute.

• If adequate assurance is not provided in a reasonable period 
of time, not to exceed 30 days, then the requesting party can 
treat the contract as terminated and seek damages.



Adequate Assurance / UCC § 2-609
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•Adequate assurances can include letters of credit, warranties, 
access to books and records and other credit assurances

•Insecurity is a question of fact – but during COVID with parties 
indicating they cannot perform, this is likely enough

•Demand can be used offensively or defensively to a 
declaration of force majeure

•There are no cases addressing interplay between a demand 
for adequate assurance and a force majeure event as UCC §
2-609 is rarely used

•In drafting a demand for adequate assurance, consideration 
should be given as to avoiding admittance of a force majeure 
event



Lease Context
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•Most real property leases will contain force majeure clauses

•However, most will likely not include pandemics/epidemics, 
and will likely carve out or take exception to a tenant’s 
payment obligations

•Often difficult to claim force majeure in a real property lease 
context

•May be less difficutl if no exception to payment of rent

•More often, tenants are arguing that performance by landlords  
is impossible regarding delivery of the premises due to 
government closures or potentially eminent domain

•Forbearances are being offered as well



Drafting Going Forward
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• Consider duration/time restrictions

• Termination rights

• Notice provisions

• Review state law regarding broad lead in versus specific examples

• Negligence carve out

• Mitigation obligation

• Defining event to include pandemic/quarantine

• Reducution of pro-rata costs for partial prevention

• Establishing a standard – impossible versus impracticable

• Excluding payment, profitability, and other economic events from the force majeure 
definition of suspension of obligations

• Extending term during event

• Remember adequate assurance/insecurity rights under the UCC



Conclusion
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Proactively review your clients’ force 
majeure contractual provisions to either 
assert a force majeure event or prepare to 
respond one.

Other resources: 

•Jones Walker Force Majeure Check List 
•See Graham Ryan’s Jones Walker webpage

•Jones Walker Disaster Prep and Recovery Blog 
www.disasterprepandrecovery.com
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Graham Ryan is a partner in the Litigation Practice Group. Graham 
resolves complex business disputes through civil litigation and appeals in 
federal and state courts for a diverse group of clients spanning numerous 
industries. 

Graham concentrates his practice on commercial civil litigation in federal and state 
courts, and has extensive experience in Louisiana substantive and procedural law and 
appeals. He has cross-industry litigation experience in the areas of business disputes, 
breach of contract, torts, real estate and construction, banking and financial services 
litigation, and other areas of complex commercial litigation. Graham represents a cross-
industry regional and national client base that spans banking, healthcare, construction, 
and energy. In addition to his trial and appellate practice, Graham has developed a focus 
on pre-trial strategy and resolution and has successfully resolved many complex cases 
through summary judgment and dispositive relief in advance of trial.
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