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Agenda

O Why do we argue?

O What is a written motion and memo?

O Identifying rules of law

O Writing a legal argument

O Writing a factual summary

O Revising, editing, and proofreading
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Why do we argue?
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Practicing law:
Argument → persuasion
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Persuading as a teenager

O You want your own car and do not have the 

money to buy one yourself.

O Your parents have the money to buy you a 

car, but they don’t want to do it.

O How might you persuade them?
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Persuading as a lawyer
O Audience

O Sometimes it is only another party

O Sometimes it includes the court

O A request to the court often comes in the form of a 
MOTION.

O Motions in court:

O “I object and move to strike that comment as prejudicial.”

O More complicated motions may be in writing:

O MOTION (the request)

O MEMORANDUM on the motion (written summary of the 
justification for the request)

O OPPOSITION to the motion (opponent’s chance)

O [sometimes] REPLY to the Opposition

O Sometimes (but not always), the court will hear oral 
argument before deciding on a motion. 6



Oral argument vs. 
written argument
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The written argument is crucial!!

O The court will review the lawyers’ written 

submissions before hearing oral argument.

O The written submission creates a first 

impression.

O A strong oral argument cannot save a terribly-

written submission.

O The court might choose to render a decision 

without even holding oral argument!
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Your goals as a lawyer

O Figure out what the law is

O Craft a plausible argument for why the law 
justifies your client’s goal

O Clearly communicate that argument to someone 
else

O An opponent

O A decisionmaker

O When you file (or oppose) a motion, the court is 
your audience.  Your goal is to persuade the 
court.
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Components of a written 
motion memo/opposition

O Caption and Title

O Opening

O Introduction/Preliminary Statement

O Factual Background

O Motion Standard

O Argument 

O Conclusion and Prayer for Relief

O Signature

O Required Certificates

O [Supporting evidence, e.g., affidavits, testimony, 
documents]
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Argument section

O The heart of your memo

O Sets forth the reasons why the court should rule in 

your client’s favor and the law that underlies those 

reasons

O Why is it necessary to discuss the underlying legal 

sources?

O Courts cannot make decisions on a whim; they are 

obligated to follow existing rules of law, including

O Constitutions

O Statutes

O Certain court decisions
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Weight of authority
O Binding/mandatory authority:  The court MUST follow the 

rules set forth in these sources

O Persuasive authority:  The court MAY rely on these 
sources, but it is not compulsory

O In order to determine whether a source is binding or 
persuasive, you must know the jurisdiction in which your 
case occurs.

O Example:  Is a decision by the Supreme Court of Alabama 
(the state’s highest court) binding or persuasive?

O If your case is in an Alabama trial court → binding

O If your case is in a Georgia trial court → persuasive
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Writing a rule-based 
argument:  TRAC

O T:  Thesis

O R:  Rule(s)

O A:  Application/analysis

O C:  Conclusion (mirrors thesis)
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TRAC Example
You represent Mrs. Purcell, who is suing Mr. 

Donnelly for emotional distress that she sustained 

when she saw Mr. Donnelly hit her husband with his 

car, killing him.  Mrs. Purcell was standing on her front 

porch when she saw the car strike Mr. Purcell on the 

sidewalk in front of the Purcells’ house. State law 

requires a plaintiff suing for emotional distress in this 

situation to prove, among other things, that she had a 

“close personal relationship” with the deceased.  
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TRAC Example (continued)
Mrs. Purcell can prove that Mr. Donnelly is liable to 

her for the emotional distress she suffered when she 
witnessed her husband’s death.  When a tortfeasor 
negligently causes a victim’s death, the tortfeasor may be 
liable for the emotional distress sustained by a nearby 
witness to the victim’s death. [citation]  To recover 
monetary damages for emotional distress, the witness 
must prove that she had a close personal relationship with 
the deceased. [citation]  In this case, Mrs. Purcell watched 
from her front porch as Mr. Donnelly’s car struck and killed 
Mr. Purcell in front of their house.  As husband and wife, 
Mr. and Mrs. Purcell shared a close personal relationship.  
Therefore, Mrs. Purcell is entitled to damages from Mr. 
Donnelly.
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Remember TRAC!

O TRAC, standing alone, is very useful when 

your argument involves one legal issue, and 

that issue involves no sub-issues.

O Real life is often more complicated!

O Let’s discuss how to research and write 

about a legal issue that is more complex.
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What do we mean by “rules”?
O Rules can identify

O Obligations (what people MUST do under certain conditions)

O Prohibitions (what people CANNOT under certain conditions)

O Permissions (what people may, but do not have to, do under 
certain conditions)

O Rules can also create tests, which help us identify whether the 
conditions justifying a certain obligation/ prohibition/

     permission exist

O What must a prosecutor prove to demonstrate that a person 
has committed a certain crime?

O How do we know whether a person was competent to form a 
contract?

O Rules might come from one source, standing alone, or from 
multiple sources, read together (e.g., a statute and case law 
interpreting the statute)

18



Legal tests:  Identifying 
component parts

O Complex legal issues are easier to assess when we 

can break them into component parts

O Elements:  To win, the party with the burden of proof 

MUST prove ALL elements.

O Factors:  the court should consider and weigh several 

different factors when making a decision.  Some 

factors might favor one party, and some factors might 

favor the other party.  The court must decide which 

party the factors, on balance, favor the most. 
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A prohibition and an element-based test

Whoever unlawfully seizes, confines, inveigles, decoys, kidnaps, 
abducts, or carries away and holds for ransom or reward or 
otherwise any person, . . . when . .  . the person is willfully 
transported in interstate or foreign commerce . . . shall be punished 
by imprisonment of any term of years to life . . . .

18 U.S.C.A. § 1201(a)(1).

We interpret the federal kidnapping statute to require the State to 
prove that (1) the defendant transported the victim in interstate 
commerce; (2) the victim was an unconsenting person; (3) the 
defendant held the victim for ransom, reward, or otherwise; and (4) 
the defendant acted knowingly and willingly.

United States v. Osborne, 68 F.3d 94, 100 (5th Cir. 1995).
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A prohibition and a factor-based test

Police officers may not search the curtilage of a home without a 
warrant.

The Supreme Court of the United States has defined the curtilage 
as “the area surrounding the home that is so intimately connected 
with the activities of home life that it is essentially part of the home 
itself.”

The Court has also said that “curtilage questions should be 
resolved with particular reference to four factors: the proximity of 
the area claimed to be curtilage to the home, whether the area is 
included within an enclosure surrounding the home, the nature of 
the uses to which the area is put, and the steps taken by the 
resident to protect the area from observation by people passing 
by.”

United States v. Dunn, 480 U.S. 294, 301 (1987)
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From test to argument
If a test breaks a legal issue into component parts, use 

those parts to organize your argument.
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Our case: Green v. Purple
O You represent a plaintiff in New York, Roy Green, who is 

suing a defendant, Karen Purple, for the tort of battery.  

O Mr. Green suffered an eye injury when Ms. Purple shot him in 
the face with a paintball gun during a game of paintball at a 
local sports complex. 

O Before the game began, the referee explained that players 
must limit their shots to the opponent’s torso, arms, and legs. 

O As soon as the referee blew his whistle, Mr. Green shot Ms. 
Purple, hitting the target displayed on the protective vest on 
her torso. 

O A few minutes later, after some running and dodging by both 
parties, Ms. Purple shot Mr. Green in the face. 

O As medical personnel tended to Mr. Green’s injury, Ms. Purple 
exclaimed, “Roy is my best friend!  I just thought it would be 
funny!” 23



From test to argument

O In New York, “[t]o prevail in a cause of action for battery, 
a plaintiff must prove that (1) the defendant made 
bodily contact with the plaintiff, (2) the defendant 
intended to make the contact, and (3) the contact was 
offensive in nature.” E.g., Cerilli v. Kezis, 16 A.D.3d 363, 
364 (N.Y. App. Div. 2005).

O Main point of argument:  Ms. Purple committed battery.

O Sub-point 1:  Ms. Purple made bodily contact with Mr. 
Green.

O Sub-point 2:  Ms. Purple acted with the requisite intent.

O Sub-point 3:  The contact was offensive in nature.
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Remember TRAC?
O Thesis:  Ms. Purple committed battery.

O Rule:  

O In New York, “[t]o prevail in a cause of action for 
battery, a plaintiff must prove that (1) the defendant 
made bodily contact with the plaintiff, (2) the 
defendant intended to make the contact, and (3) the 
contact was offensive in nature.” E.g., Cerilli v. Kezis, 
16 A.D.3d 363, 364 (N.Y. App. Div. 2005).

O Application/analysis

O You have three sub-points to make here!  What do 
you do?

O Conclusion:  Ms. Purple committed battery, so she 
is liable to Mr. Green for damages.

25



TRAC with mini-TREACs
O Thesis

O Rule(s)

O Example(s)

O Application/analysis

O Conclusion
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TRAC with mini-TREACs:  
Example

T:  Ms. Purple committed battery

R:  Three elements of battery

A:

   TREAC #1:  Ms. Purple made bodily contact with Mr. Green

    TREAC #2:  Ms. Purple acted with the requisite intent

    TREAC #3:  The contact was offensive in nature

C:  Ms. Purple committed battery, so she is liable to Mr. 

Green for damages.
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Completing the TREACs

O 1 TREAC per element

O Thesis should be about that element, standing 
alone

O Rules:  You will now need to determine whether 
there are any rules specific to each element!

O Examples:  How did courts assess this element 
in past cases?

O Application/analysis:  WHY can your client prove 
this element in this case?

O Conclusion mirrors thesis
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Finding more rules
O Now that you know how you will organize your argument, 

you can look for additional rules about each component 
part.

O TREAC 1:  Ms. Purple made bodily contact with Mr. Green

O What does “bodily contact” entail?  Is body-to-body touching 
required?

O TREAC 2:  Ms. Purple acted with the requisite intent

O What intent is required for battery?  Must the plaintiff prove 
that the defendant intended to harm him?

O TREAC 3:  The contact was offensive in nature

O What standard will a NY court use for defining 
offensiveness?  How should the events leading up to the 
contact affect the court’s assessment?
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Where are you going to find 
more rules?

O Relevant sources will depend on the nature 

of your case

O We will focus on finding rules from cases 

(i.e., court opinions)

30



Parts of a case

O Case Caption

O Synopsis / Summary / Background / “Syllabus”

O Attorneys’ names

O Judge’s name

O Opinion
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How to read a case

O Read it more than once!

O Read actively

O Highlighting alone is often not enough

O Take margin notes

O Include simple, short summaries of long or complicated 

sentences

O Label key parts of the opinion (see next slide)
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Key parts of a judicial opinion

O Significant facts

O What issue did the court have to resolve with its 
decision?

O Holding:  The resolution of this specific case

O Which party won?

O What was the result procedurally (e.g., was the case 
dismissed?  Did the plaintiff recover damages?)

O Rules:  General principles of law that the court used 
to reach the holding.

O Reasoning:  The court’s explanation of why the rules 
and facts lead to its particular holding.
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Practice reading 
a judicial opinion

O Zgraggen v. Wilsey

O Cerilli v. Kezis
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Completing the TREACs

O What are case examples, and why do you 

need them?

O To answer that question, we need to discuss 

the process of reasoning by analogy and 

distinction.
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Reasoning by Analogy
O In a precedent case, the application of rules 

to specific facts generates a certain 

outcome.

O If the same rules are applied to similar facts 

in a new case, the same outcome should 

occur.

O If the same rules are applied to 

distinguishable facts in a new case, then a 

different outcome should occur.
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Terminology
O Once you understand the relevant rules governing a legal 

issue, and the fact-specific reasoning that led to the 
outcome in a precedent case, you can develop an 
argument that the case is analogous to your client’s case 
(and thus the same result should occur), or that the case 
is distinguishable from your client’s case (and thus a 
different result should occur).

O Cases are analogous if they are alike in ways that are 
important to their outcome, and if the differences 
between them are not significant enough to destroy that 
analogy.

O Cases are distinguishable if the differences in the facts 
are so significant that the decision in the precedent case 
should not control the client’s case.
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Examples and 
Application/Analysis

O Example section:  Briefly provide the facts, 

holding, and reasoning from a precedent case.

O Application/analysis:  Explain why your client’s 

case is analogous to the precedent case, and 

why the court should reach the same holding 

reached in the precedent case.  OR

O Explain why your client’s case is distinguishable 

from the precedent case, and why the court 

should reach a different holding from that 

reached in the precedent case.
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Sample TREAC:  Element 1
Ms. Purple made bodily contact with Mr. Green. In 

New York, battery does not require body-to-body contact 
between the plaintiff and defendant; “instead, the 
defendant may make contact with the plaintiff’s body via 
another instrumentality.” Cerilli v. Kezis, 16 A.D.3d 363, 
364 (N.Y. App. Div. 2005). For instance, in Cerilli v. Kezis, 
the plaintiff alleged that the defendant, a doctor, used a 
surgical scalpel to perform a biopsy on her against her 
wishes.  Id. The court held that the plaintiff’s allegations 
stated a cause of action sounding in battery. Id. at 363. 
Like the defendant in Cerilli, who used the scalpel to 
contact the plaintiff’s body, Ms. Purple used a paint ball 
shot from her paintball gun to contact Mr. Green’s body.  
Bodily contact occurred by means of another 
instrumentality.  Therefore, Mr. Green can prove that Ms. 
Purple made bodily contact with him.
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Note about persuasive writing
O An effective lawyer will frame rules in a way that favors 

her client’s position.

O Therefore, both parties might include the same rule in a 
TREAC, but each party might phrase the rule differently:

O This is permissible, as long as neither side misrepresents 
the law.

O Additionally, a lawyer might decide to emphasize cases 
favorable to her client’s argument and deemphasize 
cases that are less favorable.

O This is permissible, as long as the lawyer acknowledges the 
existence of less favorable cases and has a plausible basis 
for distinguishing those cases.

O Remember:  You want to win the case for your client, but 
you also want to remain a credible, ethical attorney.
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Examples of persuasive rules
Background:  The Government may not search the home or its 
curtilage without a warrant.

Rule in Defendant’s Memo: An area typically falls within the 
curtilage of the home if it hosts “the intimate activities associated 
with the sanctity of the home and the privacies of life.”  French, 
291 F.3d at 951. An area’s layout and furnishings can 
demonstrate that the area is used for domestic purposes, such as 
family meals and gatherings.  Id.  

Rule in Government’s Memo:  An area typically falls outside the 
curtilage unless it is used for “intimate activities associated with 
the sanctity of the home and the privacies of life.”  French, 291 
F.3d at 951.  For instance, an area will likely fall outside the 
curtilage if its layout and furnishings indicate that it is used for 
storage purposes and not for family meals and gatherings.  Id. 41



The Factual Background 
Section

42



Factual Background section of memo

O You might find it helpful to write the Factual Background 
after you have written your legal argument, because you 
will know what facts you must include, and what facts you 
will want to emphasize or deemphasize.

O You MUST include legally significant facts:

O Facts that courts rely on when reaching decisions

O Facts that you plan to cite when making your argument

O This obligation exists regardless of whether a legally 
significant fact helps or harms your client’s case!

O You should also include necessary background facts, so 
the court can understand the situation that gave rise to 
the issue under dispute

O You might be aware of facts that are not legally significant 
and not necessary for understanding the dispute.  
Consider omitting these facts.
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Factual Background: 3 Tips

1. Be clear.

2. Be interesting.

3. Be effective for your client.
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Presenting Facts Persuasively
O Emphasize favorable facts

O Recount them in detail

O Place them at the beginning and end of the section

O Deemphasize unfavorable facts

O Provide less detail (unless the details are legally 

significant!)

O Bury them in the middle of a section

O Start a sentence with a bad fact, but end it with a good 

fact.
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Ineffective factual summary 
(too far)

The Defendant, a wild and reckless teenager 

who had just gotten his driver’s license, ripped 

through the intersection in his flashy sports 

car, totally ignoring the red traffic light.  Mrs. 

Clark, the helpless plaintiff, a PTA volunteer 

and proud mother of two, was carefully driving 

her minivan through the intersection when the 

Defendant barreled through it, striking the 

minivan and maiming Mrs. Clark.
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Ineffective factual summary 
(too neutral)

The Defendant drove through the intersection, 

even though the traffic light was red.  His 

vehicle struck the plaintiff’s vehicle, and the 

plaintiff was injured.
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Effective factual summary
The Defendant is a sixteen-year-old, 
inexperienced driver who had received his 
driver’s license only two weeks before the 
incident in question.  He ignored the red traffic 
light and drove through the intersection 
without slowing.  When he did so, he drove 
directly into the side of the minivan driven by 
Mrs. Clark.  As a result of the impact, Mrs. 
Clark suffered a concussion, for which she was 
hospitalized overnight.  Since the accident, 
she has experienced daily headaches and 
dizziness.
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Revising, Editing, and 
Proofreading

“[T]he ability to write about complicated 

matters in a straightforward manner is the art 

of lawyering.”  

Helene Shapo, et al., Writing and Analysis in the Law 6th ed. 

(2013), p. 227.
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Your Audience
O Your reader has a decision to make quickly and 

wants the necessary information—not more, not 

less.

O Your reader is busy, must read quickly, and cannot 

afford to read your writing twice.

O Each mistake your reader encounters makes him 

more skeptical of your argument.

O Your reader expects you to use proper grammar, 

style, and formatting.
(Brand & White, Legal Writing)
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Revising, Editing, & 
Proofreading

O What’s the difference?

O Re-Vision:  big-picture review to assess 

whether the memo addresses the issue 

logically and clearly

O Editing:  making the memo readable

O Proofreading:  meticulous review for errors
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Revision Checklist
O Check for Accuracy and Completeness

O Have I included all required parts of the memo in the correct 
order?

O Have I accurately but persuasively presented all significant 
facts?

O Have I accurately but persuasively presented all relevant 
rules of law?

O Have I presented a thorough, persuasive, plausible 
argument on each point?

O Check organization of argument section

O Have I written a complete TRAC and complete mini-TREACs?

O Does each mini-TREAC stick to the correct topic?

O Are all of the TREAC components in the correct order?

52



Editing Checklist:  Quality & Clarity

O Review each sentence to make sure it is as clear as possible.

O Use active voice

O Active:  Mr. Winter understood the contract.

O Passive:  The contract was understood by Mr. Winter.

O  Word choice

O It’s OK to re-use an accurate technical term.

O Grammar & Punctuation 

O Try to make wordy sentences more concise without sacrificing 

meaning.

O Use logical paragraph breaks

O A short, straightforward TREAC may be one paragraph

O A longer, more complicated TREAC might be multiple 

paragraphs.  Logical paragraph breaks could occur after the 

rule or after case examples. 53



Proofreading Checklist

O Focus on finding and correcting errors.

O Check for Misspellings

O Do not depend on Spell Check!  

O “It’s” vs. “its”; “their” vs. “there”

O Misspellings of names

O “Statue” instead of “statute”

O Check for repeated words and missing words

O Check for irregular spacing

O Check for transposed numbers in dates and 
citations.
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16 A.D.3d 363 
Supreme Court, Appellate Division, Second 

Department, New York. 

Clara A. CERILLI, Plaintiff-Appellant, 
v. 

Jeffrey S. KEZIS, Defendant-Appellee. 

March 7, 2005. 

Background: Patient sued physician for battery. The trial 

court granted physician’s motion to dismiss. Patient 

appealed. 

  

Holdings: The Appellate Division held that complaint 

stated battery claim. Reversed. 

Attorneys and Law Firms 

Goldstein & Metzger, LLP, Poughkeepsie, N.Y. (Paul 

Goldstein of counsel), for the Appellant. 

Meiselman, Denlea, Packman Carton & Eberz P.C., 

White Plains, N.Y. (Richard J. Nealon of counsel), for the 

Appellee. 

ANITA R. FLORIO, J.P., THOMAS A. ADAMS, 

SONDRA MILLER, and FRED T. SANTUCCI, JJ. 

Opinion 

 

*363 The Plaintiff, Clara Cerilli, commenced this action 

by filing a complaint against the Defendant, Dr. Jeffrey S. 

Kezis, for battery, alleging that the Defendant performed 

a biopsy on her over her express objection. On August 31, 

2004, the trial court granted the Defendant’s motion to 

dismiss the complaint. The court hereby reverses the 

lower court’s decision, reinstates the complaint, and 

remits the case to the lower court for trial. 

  
[1] The Plaintiff’s allegation that the Defendant doctor 

performed a biopsy over her express objections is 

sufficient to state a cause of action sounding in battery.   

 

*364 To prevail in a cause of action for battery, a plaintiff 

must prove that (1) the defendant made bodily contact 

with the plaintiff, (2) the defendant intended to make the 

contact, and (3) the contact was offensive in nature. E.g., 

Siegell v. Herricks Union Free School Dist., 7 A.D.3d 

607, 609 (N.Y. App. Div. 2004); Tillman v. Nordon, 4 

A.D.3d 467, 468 (N.Y. App. Div. 2004).  

 

The Plaintiff’s allegation, if true, indicates that the 

Defendant doctor made bodily contact with her, by way of 

a surgical scalpel. Body-to-body contact is sufficient, but 

not necessary, for battery to occur; instead, the defendant 

may make contact with the plaintiff’s body via another 

instrumentality. See Restatement (Second) of Torts § 18 

cmt. c (Am. Law. Inst. 1965), Westlaw (“In order to make 

an actor liable [for battery], it is not necessary that he 

should bring any part of his own body in contact with 

another person.  [For example, an actor is] liable under 

the rule stated in this Section if he throws a substance, 

such as water, upon the other . . . .”). 

 

Next, the Plaintiff’s allegation, if true, indicates that the 

Defendant doctor acted with the requisite intent for 

battery. The intent required for battery is “intent to cause 

a bodily contact.” Jeffreys v. Griffin, 1 N.Y.3d 34, 41, n. 2 

(2003); see also Roe v. Barad, 230 A.D.2d 839, 840 (N.Y. 

App. Div. 1996). However, “[t]here is no requirement that 

the defendant intend to cause harm.” Masters v. Becker, 

22 A.D.2d 118, 120 (N.Y. App. Div. 1964).  See also 

Lambertson v. United States, 528 F.2d 441, 444 (2d Cir. 

1976) (“Harper and James put it that ‘it is a battery for a 

man . . . to play a joke upon another which involves a 

harmful or offensive contact.’ Prosser says that a 

‘defendant may be liable where he has intended only a 

joke, as long as he intended the contact.’”). In this case, it 

may well be true that the Defendant doctor did not intend 

to harm the Plaintiff but instead thought that the biopsy 

would help her by detecting a disease requiring treatment. 

But the allegation in the Plaintiff’s complaint, if true, 

indicates that he did intend to make the contact.   

 

Additionally, a reasonable person in the Plaintiff’s 

position, having expressly objected to the procedure, may 

well have found it offensive for the doctor to perform the 

biopsy, which resulted in bodily contact against her 

wishes. Therefore, the lower court’s dismissal of the 

complaint was improper. 

 

End of Document 
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200 A.D.2d 818 
Supreme Court, Appellate Division, Third 

Department, New York. 

Kenneth P. ZGRAGGEN, Plaintiff-Appellant, 
v. 

Denise WILSEY, Defendant-Appellee. 

Jan. 6, 1994. 

Attorneys and Law Firms 

Stephen R. Spring (Michael T. McGarry, of counsel), 

Albany, for the Appellant. 

Friedman and Manning (Stephen L. Molinsek, of 

counsel), Delmar, for the Appellee. 

Before CARDONA, P.J., and MIKOLL, MERCURE, 

CREW and YESAWICH, JJ. 

Opinion 

*818 CARDONA, Presiding Justice. 

 

This is appeal from an order of the Supreme Court 

(Travers, J.), entered October 22, 1992, in Albany 

County, which denied the Appellant’s motion for 

summary judgment. 

  

On July 30, 1989, the Appellee, Denise Wilsey, attended 

a pool party at the home of the Appellant, Kenneth P. 

Zgraggen. At some point during the day, Mr. Zgraggen 

and other guests sneaked up on Ms. Wilsey from behind 

and threw Ms. Wilsey into the pool. Later, Ms. Wilsey 

approached Mr. Zgraggen from behind and pushed Mr. 

Zgraggen into the pool. Unfortunately, as a result of Ms. 

Wilsey’s push, Mr. Zgraggen sustained personal injuries, 

including a concussion and a broken wrist. Thereafter, 

Mr. Zgraggen sued Ms. Wilsey for battery, an intentional 

tort.  

 

After discovery, Mr. Zgraggen moved for summary 

judgment.  In his motion, he argued that there is no 

dispute as to any material fact in the case, and that he is 

entitled to judgment as a matter of law.  *819 The trial 

court denied Mr. Zgraggen’s motion on the ground that it 

could not conclude as a matter of law that the contact Mr. 

Zgraggen sustained was offensive. 

  

We affirm. To prevail in a cause of action for battery in 

New York, a plaintiff must prove that (1) the defendant 

made bodily contact with the plaintiff, (2) the defendant 

intended to make the contact, and (3) the contact was 

offensive in nature.  See Laurie Marie M. v. Jeffrey T.M., 

159 A.D.2d 52, 55 (N.Y. App. Div. 1990), aff’d, 77 

N.Y.2d 981 (1991). In this case, there is no question that 

Ms. Wilsey made bodily contact with Mr. Zgraggen, and 

that Ms. Wilsey intended to make the contact. The only 

issue is whether the contact was “offensive” in nature.  

 

A plaintiff’s lack of consent to the specific instance of 

contact that gave rise to the claim of battery is a factor to 

consider in determining whether the contact was 

offensive, but it is not conclusive. We must also consider 

more generally the context in which the specific instance 

of contact occurred. Thus, in this case, we must consider 

that Mr. Zgraggen never consented to the push that caused 

his injury. However, we must also consider the context: 

Earlier in the day, before Ms. Wilsey pushed Mr. 

Zgraggen into the swimming pool, Mr. Zgraggen had 

engaged in similar conduct toward Ms. Wilsey. In other 

words, the general context in which this contact occurred 

was a pool party at which the partygoers evidently were 

pushing each other into the pool as a friendly prank. 

Under these circumstances, we cannot conclude as a 

matter of law that the later contact between Ms. Wilsey 

and Mr. Zgraggen was offensive. Instead, the parties shall 

have the opportunity to argue their respective cases at 

trial. 

 

  

ORDERED that the order is affirmed, with costs. 

MIKOLL, MERCURE, CREW and YESAWICH, JJ., 

concur. 
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