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16 A.D.3d 363 
Supreme Court, Appellate Division, Second 

Department, New York. 

Clara A. CERILLI, Plaintiff-Appellant, 
v. 

Jeffrey S. KEZIS, Defendant-Appellee. 

March 7, 2005. 

Background: Patient sued physician for battery. The trial 

court granted physician’s motion to dismiss. Patient 

appealed. 

  

Holdings: The Appellate Division held that complaint 

stated battery claim. Reversed. 

Attorneys and Law Firms 

Goldstein & Metzger, LLP, Poughkeepsie, N.Y. (Paul 

Goldstein of counsel), for the Appellant. 

Meiselman, Denlea, Packman Carton & Eberz P.C., 

White Plains, N.Y. (Richard J. Nealon of counsel), for the 

Appellee. 

ANITA R. FLORIO, J.P., THOMAS A. ADAMS, 

SONDRA MILLER, and FRED T. SANTUCCI, JJ. 

Opinion 

 

*363 The Plaintiff, Clara Cerilli, commenced this action 

by filing a complaint against the Defendant, Dr. Jeffrey S. 

Kezis, for battery, alleging that the Defendant performed 

a biopsy on her over her express objection. On August 31, 

2004, the trial court granted the Defendant’s motion to 

dismiss the complaint. The court hereby reverses the 

lower court’s decision, reinstates the complaint, and 

remits the case to the lower court for trial. 

  
[1] The Plaintiff’s allegation that the Defendant doctor 

performed a biopsy over her express objections is 

sufficient to state a cause of action sounding in battery.   

 

*364 To prevail in a cause of action for battery, a plaintiff 

must prove that (1) the defendant made bodily contact 

with the plaintiff, (2) the defendant intended to make the 

contact, and (3) the contact was offensive in nature. E.g., 

Siegell v. Herricks Union Free School Dist., 7 A.D.3d 

607, 609 (N.Y. App. Div. 2004); Tillman v. Nordon, 4 

A.D.3d 467, 468 (N.Y. App. Div. 2004).  

 

The Plaintiff’s allegation, if true, indicates that the 

Defendant doctor made bodily contact with her, by way of 

a surgical scalpel. Body-to-body contact is sufficient, but 

not necessary, for battery to occur; instead, the defendant 

may make contact with the plaintiff’s body via another 

instrumentality. See Restatement (Second) of Torts § 18 

cmt. c (Am. Law. Inst. 1965), Westlaw (“In order to make 

an actor liable [for battery], it is not necessary that he 

should bring any part of his own body in contact with 

another person.  [For example, an actor is] liable under 

the rule stated in this Section if he throws a substance, 

such as water, upon the other . . . .”). 

 

Next, the Plaintiff’s allegation, if true, indicates that the 

Defendant doctor acted with the requisite intent for 

battery. The intent required for battery is “intent to cause 

a bodily contact.” Jeffreys v. Griffin, 1 N.Y.3d 34, 41, n. 2 

(2003); see also Roe v. Barad, 230 A.D.2d 839, 840 (N.Y. 

App. Div. 1996). However, “[t]here is no requirement that 

the defendant intend to cause harm.” Masters v. Becker, 

22 A.D.2d 118, 120 (N.Y. App. Div. 1964).  See also 

Lambertson v. United States, 528 F.2d 441, 444 (2d Cir. 

1976) (“Harper and James put it that ‘it is a battery for a 

man . . . to play a joke upon another which involves a 

harmful or offensive contact.’ Prosser says that a 

‘defendant may be liable where he has intended only a 

joke, as long as he intended the contact.’”). In this case, it 

may well be true that the Defendant doctor did not intend 

to harm the Plaintiff but instead thought that the biopsy 

would help her by detecting a disease requiring treatment. 

But the allegation in the Plaintiff’s complaint, if true, 

indicates that he did intend to make the contact.   

 

Additionally, a reasonable person in the Plaintiff’s 

position, having expressly objected to the procedure, may 

well have found it offensive for the doctor to perform the 

biopsy, which resulted in bodily contact against her 

wishes. Therefore, the lower court’s dismissal of the 

complaint was improper. 
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200 A.D.2d 818 
Supreme Court, Appellate Division, Third 

Department, New York. 

Kenneth P. ZGRAGGEN, Plaintiff-Appellant, 
v. 

Denise WILSEY, Defendant-Appellee. 

Jan. 6, 1994. 

Attorneys and Law Firms 

Stephen R. Spring (Michael T. McGarry, of counsel), 

Albany, for the Appellant. 

Friedman and Manning (Stephen L. Molinsek, of 

counsel), Delmar, for the Appellee. 

Before CARDONA, P.J., and MIKOLL, MERCURE, 

CREW and YESAWICH, JJ. 

Opinion 

*818 CARDONA, Presiding Justice. 

 

This is appeal from an order of the Supreme Court 

(Travers, J.), entered October 22, 1992, in Albany 

County, which denied the Appellant’s motion for 

summary judgment. 

  

On July 30, 1989, the Appellee, Denise Wilsey, attended 

a pool party at the home of the Appellant, Kenneth P. 

Zgraggen. At some point during the day, Mr. Zgraggen 

and other guests sneaked up on Ms. Wilsey from behind 

and threw Ms. Wilsey into the pool. Later, Ms. Wilsey 

approached Mr. Zgraggen from behind and pushed Mr. 

Zgraggen into the pool. Unfortunately, as a result of Ms. 

Wilsey’s push, Mr. Zgraggen sustained personal injuries, 

including a concussion and a broken wrist. Thereafter, 

Mr. Zgraggen sued Ms. Wilsey for battery, an intentional 

tort.  

 

After discovery, Mr. Zgraggen moved for summary 

judgment.  In his motion, he argued that there is no 

dispute as to any material fact in the case, and that he is 

entitled to judgment as a matter of law.  *819 The trial 

court denied Mr. Zgraggen’s motion on the ground that it 

could not conclude as a matter of law that the contact Mr. 

Zgraggen sustained was offensive. 

  

We affirm. To prevail in a cause of action for battery in 

New York, a plaintiff must prove that (1) the defendant 

made bodily contact with the plaintiff, (2) the defendant 

intended to make the contact, and (3) the contact was 

offensive in nature.  See Laurie Marie M. v. Jeffrey T.M., 

159 A.D.2d 52, 55 (N.Y. App. Div. 1990), aff’d, 77 

N.Y.2d 981 (1991). In this case, there is no question that 

Ms. Wilsey made bodily contact with Mr. Zgraggen, and 

that Ms. Wilsey intended to make the contact. The only 

issue is whether the contact was “offensive” in nature.  

 

A plaintiff’s lack of consent to the specific instance of 

contact that gave rise to the claim of battery is a factor to 

consider in determining whether the contact was 

offensive, but it is not conclusive. We must also consider 

more generally the context in which the specific instance 

of contact occurred. Thus, in this case, we must consider 

that Mr. Zgraggen never consented to the push that caused 

his injury. However, we must also consider the context: 

Earlier in the day, before Ms. Wilsey pushed Mr. 

Zgraggen into the swimming pool, Mr. Zgraggen had 

engaged in similar conduct toward Ms. Wilsey. In other 

words, the general context in which this contact occurred 

was a pool party at which the partygoers evidently were 

pushing each other into the pool as a friendly prank. 

Under these circumstances, we cannot conclude as a 

matter of law that the later contact between Ms. Wilsey 

and Mr. Zgraggen was offensive. Instead, the parties shall 

have the opportunity to argue their respective cases at 

trial. 

 

  

ORDERED that the order is affirmed, with costs. 

MIKOLL, MERCURE, CREW and YESAWICH, JJ., 

concur. 

All Citations 
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