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7$%/(�2)�&217(176�

,�� ,QWURGXFWLRQ��������������������������������������������������������������������������������������������������������������������������� �

,,�� 6WDQGDUG�RI�ODZ�IRU�D�SUHOLPLQDU\�LQMXQFWLRQ������������������������������������������������������������������������ �

,,,�� 7KH�3ODLQWLII�FDQQRW�VKRZ�WKDW�D�SUHOLPLQDU\�LQMXQFWLRQ�LV�QHFHVVDU\�WR�SUHYHQW�LUUHSDUDEOH�

KDUP�EHIRUH�D�WULDO�RQ�WKH�PHULWV�FDQ�RFFXU����������������������������������������������������������������������������

,9�� 7KH�3ODLQWLII�FDQQRW�VKRZ�D�VXEVWDQWLDO�OLNHOLKRRG�RI�VXFFHVV�RQ�WKH�PHULWV������������������������� �

$�� 7KH�3ODLQWLII�VHHNV�LQMXQFWLYH�DQG�GHFODUDWRU\�UHOLHI�WKDW�ZRXOG�UHTXLUH�RYHUUXOLQJ�D�WULORJ\�

RI�FRQWUROOLQJ�SUHFHGHQW�������������������������������������������������������������������������������������������������� �

%�� 7KH�3ODLQWLII¶V�FODLPV�DUH�PRRW�����������������������������������������������������������������������������������������������

��� 6WDQGDUG�RI�ODZ������������������������������������������������������������������������������������������������������������������� �

��� 3RVW�&RPSODLQW�GHYHORSPHQWV�PRRW�WKH�UHTXHVW�IRU�D�SUHOLPLQDU\�LQMXQFWLRQ���������������������

&�� 7KH�3ODLQWLII¶V�FODLPV�DUH�XQWLPHO\����������������������������������������������������������������������������������������

��� 6WDQGDUG�RI�ODZ������������������������������������������������������������������������������������������������������������������ �

��� 7KH�PRWLRQ�UHVWV�RQ�XQWLPHO\�FODLPV�����������������������������������������������������������������������������������

��� &ODLPV�EDVHG�RQ�SRVW�&RPSODLQW�FRQGXFW�DOVR�ZHUH�QRW� LQFOXGHG�LQ� WKH�&RPSODLQW� DQG�
FDQQRW�EH�D�EDVLV�IRU�D�SUHOLPLQDU\�LQMXQFWLRQ��������������������������������������������������������������������

'�� 7KH�/6%$¶V�DFWLYLWLHV�DUH�JHUPDQH�WR�LWV�OHJLWLPDWH�SXUSRVHV�XQGHU�0F'RQDOG��������������� �

(�� 7KH�PRWLRQ�GRHV�QRW�GLVSXWH�WKH�VXIILFLHQF\�RI�WKH�/6%$¶V�+XGVRQ�SURFHGXUHV��ZKLFK�DUH�

DQ�DGHTXDWH�VDIHJXDUG�UHODWLYH�WR�DQ\�DOOHJHG�QRQ�JHUPDQH�DFWLYLWLHV������������������������������� �

)�� $Q\�SDVW�LQVWDQFHV�RI�DUJXDEO\�QRQ�JHUPDQH�VSHHFK�GR�QRW�FRQVWLWXWH�D�³PDMRU�DFWLYLW\´�RI�

WKH�%DU�WR�VXSSRUW�DVVRFLDWLRQDO�LQMXU\����������������������������������������������������������������������������������

9�� *LYHQ�WKH�OLPLWHG�DFWLYLW\�DW�LVVXH�DQG�DPRXQW�RI�WLPH�EHIRUH�EDU�UHJLVWUDWLRQ�DQG�SD\PHQWV�

DUH�GXH��WKH�EDODQFH�RI�HTXLWLHV�DQG�SXEOLF�LQWHUHVW�IDYRUV�WKH�'HIHQGDQWV����������������������� �

9,�� &21&/86,21��������������������������������������������������������������������������������������������������������������������� �
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7$%/(�2)�$87+25,7,(6�

&DVHV�

$ERRG�Y��'HWURLW�%G��RI�(G�������8�6���������������������������������������������������������������������������������

$OUHDG\��//&�Y��1LNH��,QF�������8�6�������������������������������������������������������������������������������������������

$P��&�/��8QLRQ�RI�0LVVLVVLSSL��,QF��Y��)LQFK������)��G��������WK�&LU������������������������������������������

%HQQHWW�Y��6WDWH�%DU�RI�7H[DV�������FY����������� :/����������6�'��7H[��$XJXVW�����������������

%RXGUHDX[�Y��/RXLVLDQD�6WDWH�%DU�$VV¶Q����)��WK�������WK�&LU�������������������������������������������������

%R\G�Y��6WDOGHU��1R��&,9�$����������3�������:/����������:�'��/D��'HF�����������������������������

&ROLVHXP�6TXDUH�$VV¶Q��,QF��Y��-DFNVRQ������)��G�������WK�&LU���������������������������������������������������

&ROYLQ�Y��&DUXVR������)��G�������WK�&LU���������������������������������������������������������������������������������

'HYRVH�Y��+HUULQJWRQ�����)��G�������WK�&LU����������������������������������������������������������������������������������

*RRJOH��,QF��Y��+RRG������)��G�������WK�&LU��������������������������������������������������������������������������������

*RUGRQ�Y��-DPHV��1R�����FY������������ :/����������(�'��/D��6HS������������������������������������

+HDWK�Y��%URZQ����� )��G��������WK�&LU������������������������������������������������������������������������������������

+HOWRQ�Y��&OHPHQWV������)��G�������WK�&LU�����������������������������������������������������������������������������������

-DDPL�Y��&RPSWRQ��1R������������� :/�����������WK�&LU��'HF�������������������������������������

.HOOHU�Y��6WDWH�%DU�RI�&DOLIRUQLD������8�6����������������������������������������������������������������������� SDVVLP�

/DWKURS�Y��'RQRKXH������8�6������������������������������������������������������������������������������������������SDVVLP�

/RV�$QJHOHV�Y��/\RQV����� 8�6���������������������������������������������������������������������������������������������

0F'RQDOG�Y��/RQJOH\����)��WK�������WK�&LU���������������������������������������������������������������������� SDVVLP�

0LVV��3RZHU�	�/LJKW�&R��Y��8QLWHG�*DV�3LSH�/LQH�&R�������)��G�������WK�&LU�������������������������

3ULQFHWRQ�8QLY��Y��6FKPLG������8�6�������������������������������������������������������������������������������������������

3ULVRQ�/HJDO�1HZV�Y��0F'RQRXJK������)��$SS¶[��������WK�&LU���������������������������������������������

5DJVGDOH�Y��7XUQRFN������)��G��������WK�&LU������������������������������������������������������������������������������

5RKR��,QF��Y��0DUTXLV������)��G�������WK�&LU�������������������������������������������������������������������������������

6DYH�2XU�$TXLIHU�Y��&LW\�RI�6DQ�$QWRQLR������)��$SS¶[�������WK�&LU�������������������������������������

6FKHOO�Y��&KLHI�-XVW��	�-XVWV��RI�2NODKRPD�6XSUHPH�&W������)��WK���������WK�&LU������������SDVVLP�

6RVVDPRQ�Y��/RQH�6WDU�6WDWH�RI�7H[DV������)��G����� WK�&LU����������������������������������������������������

6SRWW�Y��2WLV�(OHYDWRU�&R�������6R���G�������/D���������������������������������������������������������������������������

6WULQJHU�Y��7RZQ�RI�-RQHVERUR������)��G�������WK�&LU����������������������������������������������������������������

7XUQHU�Y��7H[DV�'HS¶W�RI�&ULP��-XVW�������)��$SS¶[�������WK�&LU�������������������������������������������

:DOFRWW�Y��/DUSHQWHU��1R�������FY������������:/����������(�'��/D��1RY�����������������������������

:DONHU�Y��(SSV������)��G�������WK�&LU�����������������������������������������������������������������������������������������

:LQWHU�Y��1DW��5HV��'HI��&RXQFLO��,QF�������8�6��������������������������������������������������������������������������

6WDWXWHV�

���8�6�&��������������������������������������������������������������������������������������������������������������������������������������

/D��5�6���������������������������������������������������������������������������������������������������������������������������������������

/D��5�6����������������������������������������������������������������������������������������������������������������������������������������
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5XOHV�

)('��5��&,9��3�����������������������������������������������������������������������������������������������������������������������������������

)('��5��&,9��3������������������������������������������������������������������������������������������������������������������������������

/D��5��3URI��&RQG������������������������������������������������������������������������������������������������������������������������������

/D��6��&W��;,;����������������������������������������������������������������������������������������������������������������������������������

/D��6��&W��;9,,,���������������������������������������������������������������������������������������������������������������������SDVVLP�

/6%$�% /DZV�DUW��,�����������������������������������������������������������������������������������������������������������������������

/6%$� /DZV�DUW��;,,�������������������������������������������������������������������������������������������������������������������

2WKHU�$XWKRULWLHV�

³/HJLVODWLYH�$GYRFDF\�´�KWWSV���ZZZ�OVED�RUJ�/HJLVODWLRQ��������������������������������������������������������������

³6HVVLRQ�,QIRUPDWLRQ�IRU�WKH������5HJXODU�6HVVLRQ´��

KWWSV���OHJLV�OD�JRY�/HJLV�6HVVLRQ,QIR�6HVVLRQ,QIRB��56�DVS[�����������������������������������������������������

/RXLVLDQD�6WDWH�%DU�$VVRFLDWLRQ�������/HJLVODWLYH�6HVVLRQ��%RDUG�RI�*RYHUQRUV�$GRSWV�3RVLWLRQV�

RQ����%LOOV��%DU�%ULHIV��0D\�������

KWWS���ILOHV�OVED�RUJ�GRFXPHQWV�SXEOLFDWLRQV�%DU%ULHIV�%ULHIV�0D\������SGI�������������������������������

/RXLVLDQD�6WDWH�%DU�$VVRFLDWLRQ��%RDUG�RI�*RYHUQRUV�$SSURYHV�6XSSRUW�RI����/HJLVODWLYH�%LOOV��

%DU�%ULHIV��0D\�������KWWSV���ZZZ�OVED�RUJ�GRFXPHQWV�SXEOLFDWLRQV�%DU%ULHIV�%ULHIV�0D\�

�����SGI�����������������������������������������������������������������������������������������������������������������������������������������

/RXLVLDQD�6WDWH�%DU�$VVRFLDWLRQ��+RXVH�$SSURYHV���5HVROXWLRQV�DQG�(OHFWV�0HPEHUV�WR�

&RPPLWWHH��%RDUG��%DU�%ULHIV��-XO\�������

KWWS���ILOHV�OVED�RUJ�GRFXPHQWV�SXEOLFDWLRQV�%DU%ULHIV�%ULHIV�-XO\������SGI������������������������������

7KH�+RXVH�RI�'HOHJDWHV�0LQXWHV��/RXLVLDQD�6WDWH�%DU�$VVRFLDWLRQ��

KWWSV���ZZZ�OVED�RUJ�EDUJRYHUQDQFH�0LQXWHV�DVS["0LQXWHV ���E���G���DI����G��H�G�

F���I���H����������������������������������������������������������������������������������������������������������������������������������

:ULJKW�	�0LOOHU��)('��35$&��	�352&��&,9����G�HG�������������������������������������������������������������������������
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,�� ,1752'8&7,21�

'HIHQGDQWV��WKH�/RXLVLDQD�6WDWH�%DU�$VVRFLDWLRQ��WKH�³/6%$´��DQG� WKH� -XVWLFHV�RI� WKH�

/RXLVLDQD� 6XSUHPH� &RXUW�� LQ� WKHLU� RIILFLDO� FDSDFLWLHV�� WKURXJK� WKHLU� XQGHUVLJQHG� FRXQVHO��

UHVSHFWIXOO\�VXEPLW�WKLV�2SSRVLWLRQ�WR�WKH�3ODLQWLII¶V�0RWLRQ�IRU�3UHOLPLQDU\�,QMXQFWLRQ����

7KLV�FDVH�LQYROYHV�DQ�DFWLRQ�E\�0U��5DQG\�%RXGUHDX[�WR�HQG�KLV�PDQGDWRU\�PHPEHUVKLS�

LQ�WKH�/6%$��+LV�&RPSODLQW�ZDV�RULJLQDOO\�GLVPLVVHG�XQGHU�5XOHV����E�����DQG����E������EXW�WKHQ�

ZDV�UHLQVWDWHG�RQ�DSSHDO�DQG�UHPDQGHG�IRU�IXUWKHU�SURFHHGLQJV���,Q�LWV�UHPDQG�GHFLVLRQ��WKH�)LIWK�

&LUFXLW�H[SUHVVO\�VWDWHG�WKDW�³>G@LVFRYHU\�PD\�EHDU�RXW�WKDW�/6%$�GRHV�QRW�DFWXDOO\�HQJDJH�LQ�

DQ\�QRQ�JHUPDQH�DFWLYLW\� ��'HFOLQLQJ�WR�DPHQG�KLV�&RPSODLQW�WR�DOOHJH�VSHFLILF�QRQ�JHUPDQH�

DFWLYLWLHV��WKH�3ODLQWLII�LQVWHDG�ILOHG�WKLV�PRWLRQ�IRU�SUHOLPLQDU\�LQMXQFWLRQ�VHHNLQJ�DQ�RUGHU�IURP�

WKLV�&RXUW�WR�GLV�LQWHJUDWH�WKH�/6%$�DQG�DOORZ�KLP�WR�WHUPLQDWH�KLV�PHPEHUVKLS�DQG�SUDFWLFH�ODZ�

RXWVLGH�RI�LW��7KLV��RI�FRXUVH��ZRXOG�EH�LQFRQVLVWHQW�ZLWK�/RXLVLDQD�ODZ�PDQGDWLQJ�DQ�LQWHJUDWHG�

EDU�DQG�IHGHUDO�ODZ�UHFRJQL]LQJ�WKDW�LQWHJUDWHG�EDUV�DUH�FRQVWLWXWLRQDO��

$V�ZLOO�EH�GHPRQVWUDWHG�� WKH�3ODLQWLII¶V� UHTXHVW� IDFHV� LQVXUPRXQWDEOH� OHJDO�DQG� IDFWXDO�

EXUGHQV��%XW�SHUKDSV�WKH�PRVW�IXQGDPHQWDO�LV�KLV�FODLP�WKDW�KH�LV�HQWLWOHG�WR�UHOLHI�RQ�WKH�EDVLV�

WKDW��LI�WKH�/6%$�HQJDJHV�LQ�DQ\�VSHHFK�WKDW�FRXOG�EH�FRQVWUXHG�DV�³SROLWLFDO�RU�LGHRORJLFDO´��WKHQ�

KH�LV�HQWLWOHG�WR�UHOLHI��ZKHWKHU�WKDW�/6%$�VSHHFK�LV�JHUPDQH�RU�QRW���7KDW�H[WUHPH�SRVLWLRQ��RI�

�
��'RF�������
��6HH�%RXGUHDX[�Y��/RXLVLDQD�6WDWH�%DU�$VV¶Q������)��6XSS���G������(�'��/D�������� UHYHUVHG�DQG�
UHPDQGHG���)��WK�������WK�&LU���������
��%RXGUHDX[����)��WK�DW������
��6HH�'RF�������DW�����±���([K�����3ODLQWLIIV¶�2EMHFWLRQV�DQG�5HVSRQVHV�WR�'HIHQGDQWV¶�)LUVW�6HW�

RI�,QWHUURJDWRULHV�DQG�5HTXHVWV�IRU�3URGXFWLRQ�WR�WKH�3ODLQWLII��³3O��5RJ��5HVS�´��DW�����DOOHJLQJ�
³WKLV�ODZVXLW�DQG�3ODLQWLII¶V�0RWLRQ�IRU�3UHOLPLQDU\�,QMXQFWLRQ�DUH�QRW�PRRW�EHFDXVH�3ODLQWLII�LV�
VWLOO� UHTXLUHG� WR� MRLQ�WKH�/6%$�DQG�VXEVLGL]H� LWV� VSHHFK�DV�D�FRQGLWLRQ�RI�SUDFWLFLQJ� ODZ��DQG�
EHFDXVH�KH�LV�VWLOO�IRUFHG�WR�DVVRFLDWH�ZLWK�WKH�/6%$�DQG�LWV�JHUPDQH�DQG�QRQ�JHUPDQH�VSHHFK´�
�HPSKDVLV�DGGHG���
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FRXUVH��LV�LQFRQVLVWHQW�ZLWK�6XSUHPH�&RXUW�SUHFHGHQW�DQG�WKH�ODZ�GHYHORSHG�FRQFXUUHQWO\�ZLWK�

WKLV�FDVH��2Q�DSSHDO��WKLV�FDVH�ZDV�KHDUG�ZLWK�0F'RQDOG�Y��/RQJOH\����)��WK�������WK�&LU���������

DQRWKHU�RI� WKH�FRQFHUWHG� OLWLJDWLRQ� DWWDFNV� RQ� LQWHJUDWHG� EDU�DVVRFLDWLRQV��7KH�7H[DV�SODLQWLIIV�

WKHUH� DUJXHG� WKDW� DOO� ³DFWLYLWLHV� RI� D� µSROLWLFDO� RU� LGHRORJLFDO¶� QDWXUH´� QHFHVVDULO\� VKRXOG� EH�

FODVVLILHG�DV�QRQ�JHUPDQH��EXW�WKH�)LIWK�&LUFXLW�KHOG�WKDW�VXFK�D�YLHZSRLQW�³PLVVHV�WKH�PDUN´��,G��

DW������7KH�)LIWK�&LUFXLW�KHOG�RQO\�WKH�QRQ�JHUPDQH�DFWLYLWLHV�RI�WKH�7H[DV�%DU�DFWLRQDEOH�VLQFH�

FRQWUROOLQJ� SUHFHGHQW� ³FRQWHPSODWHV� WKDW� VRPH� SROLWLFDO� RU� LGHRORJLFDO� DFWLYLWLHV� PLJKW� EH�

JHUPDQH�´�,G��,QGHHG��ERWK�/DWKURS�Y��'RQRKXH������8�6��������������DQG�.HOOHU�Y��6WDWH�%DU�RI�

&DOLIRUQLD������8�6������������VWDQG�IRU�WKDW�SURSRVLWLRQ���

7KRXJK� WKDW�SRLQW�DORQH�LV�GLVSRVLWLYH�� WKH�3ODLQWLII¶V�REVWDFOHV�GR�QRW�HQG� WKHUH��)LUVW��

QHDUO\�DOO�RI�WKH�FRPSODLQWV�WKH�3ODLQWLII�KDV�DERXW�SROLFLHV�DQG�OHJLVODWLYH�SRVLWLRQV�WDNHQ�E\�WKH�

/6%$�DUH�WLPH�EDUUHG�RU�QRW�LQFOXGHG�LQ�WKLV�&RPSODLQW�DQG�WKXV�SURYLGH�QR�EDVLV�IRU�UHOLHI�XQGHU�

���8�6�&��� ,Q�DGGLWLRQ�� WKH�/6%$�DQG�WKH�/RXLVLDQD�6XSUHPH�&RXUW� LPPHGLDWHO\� WRRN�

LQGHSHQGHQW� VXEVWDQWLYH�DFWLRQV� WR�DVVXUH� WKDW� WKH�/6%$¶V�DFWLYLWLHV� FRQIRUP� WR�FRQVWLWXWLRQDO�

OLPLWDWLRQV�DV�VWDWHG�E\� WKH�)LIWK�&LUFXLW�LQ�0F'RQDOG��7KHUH� LV�QR�RQJRLQJ�DFWLYLW\�WR�HQMRLQ��

UHQGHULQJ�WKLV�HQWLUH�FDVH�PRRW�LQVRIDU�DV�DQ\�LQMXQFWLYH�UHOLHI�PD\�EH�FRQFHUQHG��5HGXFHG�WR�LWV�

HVVHQFH�� WKH� 3ODLQWLII¶V� LQMXQFWLRQ� UHTXHVW� VHHNV� WR� DVVLJQ� WKLV�&RXUW� WR� WKH� UROH� RI� D� MXGLFLDO�

PRQLWRU�RI�WKH�/6%$�WR�UHYLHZ�DQ\�SHUFHLYHG�VOLJKW�RU�WUDQVJUHVVLRQ����

*LYHQ� WKDW�JHUPDQH�SROLWLFDO�VSHHFK�E\�DQ�LQWHJUDWHG�EDU�DVVRFLDWLRQ�LV�FRQVWLWXWLRQDOO\�

SHUPLVVLEOH�XQGHU�0F'RQDOG��/DWKURS��DQG�.HOOHU��WR�VXFFHHG�RQ�WKH�PHULWV�WKH�&RPSODLQW�PXVW�

VHW� IRUWK�OLYH�� WLPHO\�FODLPV�EDVHG�RQ�WKH�/6%$¶V�QRQ�JHUPDQH�VSHHFK� IRU�ZKLFK�WKH�/6%$¶V�

+XGVRQ�SURFHGXUHV�SURYLGH�DQ�LQVXIILFLHQW�UHPHG\��DQG�ZKLFK�FRQVWLWXWH�D�PDMRU�DFWLYLW\�RI�WKH�

�
��6HH�LQIUD��Q�����	�6HFWLRQ�,9�'��
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EDU���$FFRUGLQJO\�� WKLV� FDVH�SUHVHQWV� WKH� IROORZLQJ� LVVXHV�� ����PRRWQHVV��� �� WLPHOLQHVV�XQGHU�

������¶V� RQH�\HDU� VWDWXWH� RI� OLPLWDWLRQV��� ����JHUPDQHQHVV��� ����ZKHWKHU� WKH� /6%$¶V�+XGVRQ�

SURFHGXUHV� DUH� VXIILFLHQW� WR� SURWHFW� DJDLQVW� DQ\� SRWHQWLDO� FRQVWLWXWLRQDO� LQILUPLW\���� DQG�

��� KHWKHU� DQ\� DOOHJHG� QRQ�JHUPDQH� DFWLYLW\� LV� D� ³PDMRU� DFWLYLW\� RI� WKH� VWDWH� EDU�´��� 7KH�

3ODLQWLII¶V�PRWLRQ��KRZHYHU�� IDLOV� WR� DGGUHVV� LVVXHV������� DQG��²QDPHO\�� WKH� WLPHOLQHVV�RI�KLV�

FODLPV��DQ\�GHILFLHQF\�LQ�WKH�/6%$¶V�+XGVRQ�SURFHGXUHV��RU�ZKHWKHU�DQ\�DOOHJHG�QRQ�JHUPDQH�

DFWLRQV�ZHUH�³PDMRU�DFWLYLWLHV´�RI�WKH�/6%$���

(YHQ�LI� WKH�3ODLQWLII�FRXOG�GHPRQVWUDWH�D�FOHDU�OLNHOLKRRG�RI�VXFFHVV�RQ�DOO�ILYH�RI�WKHVH�

LVVXHV� �DQG� KH� FDQQRW��� WKH� &RXUW� DOVR� PXVW� DVVHVV� ZKHWKHU� KH� KDV� VKRZQ� WKH� UHPDLQLQJ�

UHTXLUHPHQWV�IRU�D�SUHOLPLQDU\�LQMXQFWLRQ¶V�LVVXDQFH��VXEVWDQWLDO� LUUHSDUDEOH�KDUP��DQG�WKDW� WKH�

EDODQFH�RI�HTXLWLHV�DQG�SXEOLF�LQWHUHVW�IDYRU�DQ�LQMXQFWLRQ��7KH�3ODLQWLII�ZLOO�QRW��KRZHYHU��VXIIHU�

DQ\� KDUP� SHQGLQJ� D� WULDO��2Q� WKLV� VKRZLQJ� DQG� EDVHG� RQ� KLV� IRUHFORVHG��PRRW�� DQG� XQWLPHO\�

DOOHJDWLRQV��WKH�3ODLQWLII�FDQQRW�GHPRQVWUDWH�WKDW�KH�LV�HQWLWOHG�WR�D�SUHOLPLQDU\�LQMXQFWLRQ��

,,�� 67$1'$5'�2)�/$:�)25�$�35( ,0,1$5<�,1-81&7,21�

³$�SUHOLPLQDU\�LQMXQFWLRQ�LV�DQ�H[WUDRUGLQDU\�UHPHG\�WKDW�VKRXOG�QRW�EH�JUDQWHG�XQOHVV�

�
��6HH�LQIUD�Q���±����
��7KH�'HIHQGDQWV�UHFRJQL]H�WKDW�0F'RQDOG�FXUUHQWO\�VWDQGV�DV�JRYHUQLQJ�ODZ�LQ�WKH�)LIWK�&LUFXLW�
DQG�LQWHQG�WR�FRPSO\� LWK�LW��([K�����'HFODUDWLRQ�RI�/RUHWWD�/DUVHQ�DW������������
�� $Q\� FODLP� EDVHG� RQ� /6%$� FRQGXFW� EHIRUH� $XJXVW� ����� �RQH� \HDU� EHIRUH� WKH� 3ODLQWLII¶V�

FRPSODLQW�ZDV�ILOHG��LV�WLPH�EDUUHG��6HH�6FKHOO�Y��&KLHI�-XVW��	�-XVWV��RI�2NODKRPD�6XSUHPH�&W���

���)��WK���������������WK�&LU���������6WULQJHU�Y��7RZQ�RI�-RQHVERUR������)��G������������WK�&LU��

������ �³&RXUWV� FRQVLGHULQJ� FODLPV� XQGHU� ������� PXVW� ERUURZ� WKH� UHOHYDQW� VWDWH¶V� VWDWXWH� RI�

OLPLWDWLRQV� IRU� SHUVRQDO� LQMXU\� DFWLRQV�� /RXLVLDQD¶V� UHOHYDQW� OLPLWDWLRQV� SHULRG� LV� RQH� \HDU�´��

�FLWDWLRQV�RPLWWHG���
�� 7KH� )LIWK� &LUFXLW� VWDWHG� WKDW� ³GHWHUPLQLQJ� ZKHWKHU� HDFK� UHVSHFWLYH� FKDOOHQJHG� DFWLYLW\� LV�

JHUPDQH´�LV�D�³GLIILFXOW�TXHVWLRQ�´�0F'RQDOG����)��WK�DW�����
���6HH�LG��DW������KROGLQJ�.HOOHU�UHPDLQV�ELQGLQJ�RQ�WKH�)LIWK�&LUFXLW�DQG�KROGV�WKDW�³DQ�LQWHJUDWHG�
EDU�FRXOG�FHUWDLQO\�PHHW� LWV�$ERRG�REOLJDWLRQ�E\�DGRSWLQJ� WKH� VRUW� RI�SURFHGXUHV�GHVFULEHG� LQ�
+XGVRQ�´���
���6HH�6FKHOO�����)��WK�DW�������FLWLQJ�/DWKURS������8�6��DW�������
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WKH�PRYDQW�KDV�GHPRQVWUDWHG��E\�D�FOHDU�VKRZLQJ������D�VXEVWDQWLDO�OLNHOLKRRG�RI�SUHYDLOLQJ�RQ�WKH�

PHULWV�� ����D� VXEVWDQWLDO� WKUHDW�RI�LUUHSDUDEOH�KDUP� LI� WKH� LQMXQFWLRQ�LV�QRW�JUDQWHG�� ����WKDW� WKH�

WKUHDWHQHG�LQMXU\�RXWZHLJKV�DQ\�KDUP�WKDW�PD\�UHVXOW�IURP�WKH�LQMXQFWLRQ�WR�WKH�QRQPRYDQW��DQG�

����WKDW�WKH�LQMXQFWLRQ�ZLOO�QRW�XQGHUPLQH�SXEOLF�LQWHUHVWV�´�5RKR��,QF��Y��0DUTXLV������)��G������

������WK�&LU���������)DLOXUH�WR�VDWLVI\�DQ\�RQH�RI�WKH�IRXU�HOHPHQWV�LV�IDWDO�WR�D�SODLQWLII¶V�PRWLRQ��

DQG�³>W@KH�GHFLVLRQ� WR�JUDQW�RU�GHQ\�D�SUHOLPLQDU\� LQMXQFWLRQ� LV�GLVFUHWLRQDU\�ZLWK� WKH�GLVWULFW�

FRXUW�´�0LVV��3RZHU�	�/LJKW�&R��Y��8QLWHG�*DV�3LSH�/LQH�&R�������)��G������������WK�&LU���������

*UDQWLQJ�D�SUHOLPLQDU\�LQMXQFWLRQ�³LV�WR�EH�WUHDWHG�DV�WKH�H[FHSWLRQ�UDWKHU�WKDQ�WKH�UXOH�´��6HH�LG��

,,,�� 7+(�3/$,17,))� &$1127� 6+2:�7+$7�$� 35(/,0,1$5<� ,1-81&7,21� ,6�1(&(66$5<�72�

35(9(17�,55(3$5$%/(�+$50�%()25(�$�75,$/�21�7+(�0(5,76�&$1�2&&85��
�

7KH�3ODLQWLII�KDV�QRW�VKRZQ�WKDW�KH�LV�OLNHO\�WR�VXIIHU�LUUHSDUDEOH�KDUP�EHIRUH�D�GHFLVLRQ�

RQ�WKH�PHULWV�FDQ�EH� UHQGHUHG�DQG�� WKHUHIRUH��KDV�QRW�PHW�D�FULWLFDO�HOHPHQW� IRU�D�SUHOLPLQDU\�

LQMXQFWLRQ��6HH���$�:ULJKW�	�0LOOHU��)('��35$&��	�352&��&,9�������������G�HG����³3HUKDSV�WKH�

VLQJOH� PRVW� LPSRUWDQW� SUHUHTXLVLWH� IRU� WKH� LVVXDQFH� RI� D� SUHOLPLQDU\� LQMXQFWLRQ� LV� D�

GHPRQVWUDWLRQ� WKDW� LI� LW� LV�QRW�JUDQWHG� WKH�DSSOLFDQW� LV� OLNHO\� WR� VXIIHU� LUUHSDUDEOH�KDUP�

EHIRUH�D�GHFLVLRQ�RQ�WKH�PHULWV�FDQ�EH�UHQGHUHG�´���HPSKDVLV�DGGHG���6LPSO\�SXW��WKHUH�LV�QR�

QHHG�IRU�³SUHOLPLQDU\´�UHOLHI�ZKHQ�WKHUH�H[LVWV�QR�LPPLQHQW�WKUHDW�WKDW�³ZRXOG�LPSDLU�WKH�FRXUW¶V�

DELOLW\�WR�JUDQW�DQ�HIIHFWLYH�UHPHG\�´�,G��³>,@I�D�WULDO�RQ�WKH�PHULWV�FDQ�EH�FRQGXFWHG�EHIRUH�WKH�

LQMXU\�ZRXOG�RFFXU�WKHUH�LV�QR�QHHG�IRU�LQWHUORFXWRU\�UHOLHI�´�,G��

7KH� 3ODLQWLII� KDV� QRW� GHPRQVWUDWHG� DQ\� LPPLQHQW� WKUHDW� IURP� WKH�'HIHQGDQWV�� 7R� WKH�

FRQWUDU\�� WKH� LQMXQFWLYH� UHOLHI� KH� VHHNV� UHODWHV� VROHO\� WR�K\SRWKHWLFDO�HYHQWV� WKDW�PD\� DULVH�QR�

VRRQHU�WKDQ�6HSWHPEHU������LI�KH�IDLOV�DW�WKDW�WLPH�WR�UHQHZ�KLV�/6%$�PHPEHUVKLS��,Q�SDUWLFXODU��

WKH�3ODLQWLII�DVNV�WKH�&RXUW�WR�LQWHUYHQH�RQ�DQ�LQWHUORFXWRU\�EDVLV� WR�³HQMRLQ�'HIHQGDQWV�IURP��

����WDNLQJ�DQ\�DFWLRQ�WR�LQYHVWLJDWH��WKUHDWHQ��RU�SXQLVK�KLP�IRU�IDLOLQJ�WR�PDLQWDLQ�PHPEHUVKLS�LQ�
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WKH�/6%$�ZKLOH�WKLV�DFWLRQ�LV�SHQGLQJ��DQG�����WDNLQJ�DQ\�DFWLRQ�WR�LQYHVWLJDWH��WKUHDWHQ��RU�SXQLVK�

KLP�IRU�IDLOLQJ�WR�SD\�/6%$�PHPEHUVKLS�GXHV�ZKLOH�WKLV�DFWLRQ�LV�SHQGLQJ�´���7KH�3ODLQWLII�GRHV�

QRW��KRZHYHU��SRLQW�WR�RU�SURYLGH�HYLGHQFH�RI�DQ\�LPPLQHQW�LQYHVWLJDWLRQ��WKUHDW��RU�SXQLVKPHQW�

WKDW�ZRXOG�WDNH�SODFH�EHIRUH��DW�WKH�HDUOLHVW��6HSWHPEHU�������

7KH�3ODLQWLII�VXEPLWWHG�KLV�DWWRUQH\�UHJLVWUDWLRQ�VWDWHPHQW�DQG�SDLG�KLV�/6%$�GXHV�LQ�-XO\�

��������+H�ZLOO�QRW�EH�UHTXLUHG�WR�WDNH�DQ\�IXUWKHU�DFWLRQ�UHJDUGLQJ�KLV�/6%$�PHPEHUVKLS�XQWLO�

DW�OHDVW�6HSWHPEHU�������6HH�/6%$�%\�/DZV�DUW��,�������$Q�/6%$�PHPEHU�RQO\�LV�UHJDUGHG�DV�

GHOLQTXHQW�ZKHQ�KH�IDLOV� WR�SD\�GXHV�ZLWKLQ�WKLUW\������GD\V�RI�WKH�GHDGOLQH��KHUH�-XO\����������

7KH�PHPEHU�LV�WKHQ�LVVXHG�D�QRWLFH�RI�GHOLQTXHQF\�ZLWK�WKH�HDUOLHVW�SRVVLEOH�QRWLFH�LVVXDQFH�EHLQJ�

$XJXVW����������,G��(YHQ�WKHQ��WKH�PHPEHU�RQO\�LV�GHFODUHG�LQHOLJLEOH�LI�KH�VWLOO�IDLOV�WR�SD\�GXHV�

ZLWKLQ� WKLUW\� ����� GD\V� RI� VXFK� QRWLFH�RI�GHOLQTXHQF\²DW� WKH�HDUOLHVW��6HSWHPEHU���� ������,G��

7KHUH�LV��WKHUHIRUH��QR�QHHG�IRU�LPPHGLDWH�LQWHUORFXWRU\�UHOLHI��

7KH�3ODLQWLII�GHYRWHV�RQO\�RQH�VHQWHQFH�RI�DUJXPHQW�WR�WKLV�LVVXH�LQ�KLV�PRWLRQ��VWDWLQJ��

³ZLWKRXW� DQ� LQMXQFWLRQ�� %RXGUHDX[� ZLOO� VXIIHU� LUUHSDUDEOH� KDUP� EHFDXVH� µ>W@KH� ORVV� RI� )LUVW�

$PHQGPHQW� IUHHGRPV�� IRU� HYHQ� >D@� PLQLPDO� SHULRG>@� RI� WLPH�� XQTXHVWLRQDEO\� FRQVWLWXWHV�

LUUHSDUDEOH�LQMXU\�¶´���7KH�3ODLQWLII¶V�DWWHPSW�WR�DYRLG�DQ�LUUHSDUDEOH�KDUP�DQDO\VLV�E\�DOOHJLQJ�D�

K\SRWKHWLFDO�FRQVWLWXWLRQDO�LQMXU\�IDLOV�DV�D�PDWWHU�RI�ODZ��7KH�)LIWK�&LUFXLW�KDV�H[SODLQHG�WKDW�D�

UHTXHVW�IRU�SURVSHFWLYH�LQMXQFWLYH�UHOLHI�FDQQRW�EH�EDVHG�RQ�SDVW�FRQGXFW�ZKHQ�QR�SUHVHQW�WKUHDW�

RU�LPSDLUPHQW�H[LVWV�DW�WKH�WLPH�WKH�UHOLHI�LV�VRXJKW��*RRJOH��,QF��Y�� RRG������)��G���������±���

��WK�&LU�� ������ �³7KH� ORVV� RI� )LUVW�$PHQGPHQW� IUHHGRPV�� IRU� HYHQ�PLQLPDO� SHULRGV� RI� WLPH��

XQTXHVWLRQDEO\� FRQVWLWXWHV� LUUHSDUDEOH� LQMXU\�� $� SUHOLPLQDU\� LQMXQFWLRQ� LV� QRW� DSSURSULDWH��

�
���'RF���� DW���±����
���6HH�([K����� HFODUDWLRQ�RI�/RUHWWD�/DUVHQ�DW�����±����
���'RF��������TXRWDWLRQV�RPLWWHG���
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KRZHYHU��XQOHVV�WKH�SDUW\�VHHNLQJ�LW�FDQ�GHPRQVWUDWH�WKDW�)LUVW�$PHQGPHQW�LQWHUHVWV�DUH�HLWKHU�

WKUHDWHQHG�RU� LQ� IDFW�EHLQJ� LPSDLUHG�DW� WKH� WLPH� UHOLHI� LV� VRXJKW��7KXV�� LQYRFDWLRQ�RI� WKH�)LUVW�

$PHQGPHQW� FDQQRW� VXEVWLWXWH� IRU� WKH� SUHVHQFH� RI� DQ� LPPLQHQW�� QRQ�VSHFXODWLYH� LUUHSDUDEOH�

LQMXU\�´� YDFDWLQJ�SUHOLPLQDU\�LQMXQFWLRQ�� FLWDWLRQV�DQG�DOWHUDWLRQV�RPLWWHG����

7KH�3ODLQWLII�LV�QRW�VXIIHULQJ�DQ�³LPPLQHQW��QRQ�VSHFXODWLYH�LUUHSDUDEOH�LQMXU\´�EHFDXVH�

WKH�/6%$�FRQGXFW� KH�FKDOOHQJHV²WKH�/6%$¶V� IRUPHU� OHJLVODWLYH�SRVLWLRQV� DQG�QRZ�REVROHWH�

SROLFLHV�RI�WKH�+RXVH�RI�'HOHJDWHV²RFFXUUHG�LQ�WKH�SDVW�DQG� LV�QRW�RQJRLQJ��6HH�LG��7KH�)LIWK�

&LUFXLW�FRQILUPHG�LQ�0F'RQDOG�WKDW�D�SODLQWLII�³FDQ�EH�FRPSHOOHG�WR�MRLQ�WKH�%DU�LI�LW�FHDVHV�LWV�

QRQ�JHUPDQH�DFWLYLWLHV�´���)��WK�DW�����Q�����HPSKDVLV�LQ�RULJLQDO���$FFRUGLQJO\��WR�EH�HQWLWOHG�WR�

LQMXQFWLYH�UHOLHI��WKH�3ODLQWLII�PXVW�GHPRQVWUDWH�RQJRLQJ�DQG�FRQWLQXLQJ�QRQ�JHUPDQH�VSHHFK�E\�

WKH� /6%$� WKDW� SUHVHQWO\� KDUPV� KLV� LQWHUHVWV����+H� KDV� QRW� GRQH� VR�� 7KH� 3ODLQWLII¶V� IDLOXUH� WR�

LGHQWLI\�DQ\�LPPLQHQW�QRQ�VSHFXODWLYH�LQMXU\�WR�KLV�)LUVW�$PHQGPHQW�ULJKWV�LV�IDWDO�WR�KLV�PRWLRQ��

,9�� 7+(� 3/$,17,))� &$1127� 6+2:� $� 68%67$ ,$/� /,.(/,+22'� 2)� 68&&(66� 21� 7+(�

0(5,76��

$�� 7KH� 3ODLQWLII� VHHNV� LQMXQFWLYH� DQG� GHFODUDWRU\� UHOLHI� WKDW� ZRXOG� UHTXLUH�
RYHUUXOLQJ�D�WULORJ\�RI�FRQWUROOLQJ�SUHFHGHQW��

7KH�3ODLQWLII¶V�UHTXHVWHG�UHOLHI�LV�D�IXOO�VFDOH�DWWDFN�RQ�H[LVWLQJ�6XSUHPH�&RXUW�SUHFHGHQW�

DXWKRUL]LQJ�WKH�H[LVWHQFH�RI�PDQGDWRU\�EDU�DVVRFLDWLRQV��,Q�UHVSRQVH�WR�GLVFRYHU\��WKH�3ODLQWLII�

LGHQWLILHG�KLV�XOWLPDWH�UHTXHVWV�IRU�UHOLHI�DV�IROORZV��

�� $� GHFODUDWLRQ� WKDW� UHTXLULQJ� DWWRUQH\V� WR� EH�PHPEHUV� RI� WKH� /6%$� DV� D� FRQGLWLRQ� RI�

SUDFWLFLQJ�ODZ�LQ�/RXLVLDQD��DV�SURYLGHG�E\�/D��5�6����������/D��5�6����������DQG�/D��6��
&W��;,;�����&���YLRODWHV�DWWRUQH\V¶�ULJKWV�WR�IUHH�VSHHFK�DQG�IUHHGRP�RI�DVVRFLDWLRQ��

�� $�GHFODUDWLRQ�WKDW�UHTXLULQJ�DWWRUQH\V�WR�SD\�GXHV�WR�WKH�/6%$�DV�D�FRQGLWLRQ�RI�SUDFWLFLQJ�
ODZ�LQ�/RXLVLDQD��DV�SURYLGHG�E\�/D��6��&W��5��;,;�����&��DQG�/D��5��3URI��&RQG������F���
YLRODWHV�DWWRUQH\V¶�ULJKWV�WR�IUHH�VSHHFK�DQG�IUHHGRP�RI�DVVRFLDWLRQ��

�� $�GHFODUDWLRQ� WKDW� WKH�/6%$¶V�XVH� RI�PHPEHU�GXHV� IRU�SROLWLFDO�RU� LGHRORJLFDO� VSHHFK�

�
���$V�ZLOO�EH�GLVFXVVHG�LQ�PRUH�GHWDLO� LQ�6HFWLRQ� ,9�% LQIUD�� WKH�+RXVH�RI�'HOHJDWHV¶�SROLFLHV�
DERXW�ZKLFK�WKH�3ODLQWLII�FRPSODLQV�DUH�REVROHWH�DQG�QR�ORQJHU�HIIHFWLYH��
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ZLWKRXW�REWDLQLQJ�PHPEHUV¶�DIILUPDWLYH�FRQVHQW�LQ�DGYDQFH�YLRODWHV�DWWRUQH\V¶�ULJKWV�WR�
IUHH�VSHHFK�DQG�IUHHGRP�RI�DVVRFLDWLRQ��

�� $�GHFODUDWLRQ� WKDW� WKH�/6%$�GRHV�QRW�SURYLGH�PHPEHUV�ZLWK� VXIILFLHQW� LQIRUPDWLRQ� WR�
DOORZ� WKHP� WR� SURWHFW� WKHLU� )LUVW�$PHQGPHQW� ULJKW� QRW� WR� VXEVLGL]H� WKH� /6%$¶V� QRQ�
JHUPDQH�DFWLYLWLHV��

�� $Q� LQMXQFWLRQ� SURKLELWLQJ� 'HIHQGDQWV� IURP� HQIRUFLQJ� WKH� PDQGDWRU\� PHPEHUVKLS�
UHTXLUHPHQW�DJDLQVW�3ODLQWLII��

�� $Q� LQMXQFWLRQ� SURKLELWLQJ�'HIHQGDQWV� IURP� HQIRUFLQJ� WKH�PDQGDWRU\� GXHV� UHTXLUHPHQW�
DJDLQVW�3ODLQWLII����

�

1RQH�RI�WKLV�UHTXHVWHG�UHOLHI�LV�DSSURSULDWH��KRZHYHU��LI��DV�WKH�)LIWK�&LUFXLW�SUHGLFWHG�PD\�RFFXU��

GLVFRYHU\� ³EHDU>V@�RXW�WKDW�/6%$�GRHV�QRW�DFWXDOO\�HQJDJH� LQ�DQ\�QRQ�JHUPDQH�DFWLYLW\�´�6HH�

%RXGUHDX[����)��WK�DW�������

7KH�)LIWK�&LUFXLW�FRQILUPHG�LQ�0F'RQDOG�WKDW�D�SODLQWLII�³FDQ�EH�FRPSHOOHG�WR�MRLQ�WKH�

%DU�LI�LW�FHDVHV�LWV�QRQ�JHUPDQH�DFWLYLWLHV�´���)��WK�DW���� Q�����/DWKURS��.HOOHU��DQG�0F'RQDOG�

DOVR�HVWDEOLVK�WKDW�LQWHJUDWHG�EDU�DVVRFLDWLRQV�PD\�HQJDJH�LQ�SROLWLFDO�VSHHFK��/DWKURS������8�6��

DW������.HOOHU������8�6��DW�����0F'RQDOG����)��WK�DW������³7KH�SODLQWLIIV�DGYRFDWH�D�EULJKW�OLQH�

UXOH�WKDW�DQ\�OHJLVODWLYH�OREE\LQJ�LV�QRQ�JHUPDQH��%XW�VXFK�D�UXOH�LV�IRUHFORVHG�E\�/DWKURS�DQG�

.HOOHU�´���HPSKDVLV�LQ�RULJLQDO���7KH�3ODLQWLII¶V�FODLP�WKDW�WKH�/6%$�PD\�QRW�XVH�³PHPEHU�GXHV�

IRU�SROLWLFDO�RU�LGHRORJLFDO�VSHHFK�ZLWKRXW�REWDLQLQJ�PHPEHUV¶�DIILUPDWLYH�FRQVHQW�LQ�DGYDQFH´�

UHVWV�RQ�DQ�LQFRUUHFW�VWDWHPHQW�RI� WKH�ODZ�IRXQG�QRZKHUH� LQ�WKLV�FRQWUROOLQJ�SUHFHGHQW����2QO\�

³QRQ�JHUPDQH´� VSHHFK� LV� DFWLRQDEOH� EHFDXVH� .HOOHU� ³FRQWHPSODWHV� WKDW� VRPH� SROLWLFDO� RU�

LGHRORJLFDO�DFWLYLWLHV�PLJKW�EH�JHUPDQH�´�0F'RQDOG����)��WK�DW������7KH�3ODLQWLII¶V� ODZVXLW� LV�

XQOLNHO\�WR�VXFFHHG�RQ�WKH�PHULWV�ZKHQ��GHVSLWH�FRQWUROOLQJ�SUHFHGHQW�WR�WKH�FRQWUDU\��KH�FRQWLQXHV�

�
���([K�����3O��5RJ��5HVS��DW���±����
���7KH� DUJXPHQW� WKDW� DIILUPDWLYH� FRQVHQW� LV� UHTXLUHG� IRU� VSHHFK� IXQGHG� E\� EDU� GXHV� DOVR�ZDV�
H[SUHVVO\�UHMHFWHG�LQ�)OHFN�Y��:HWFK������)��G��������������WK�&LU���������FHUW��GHQLHG������6��
&W���������������UHK¶J�GHQLHG������6��&W���������������
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WR�UHTXHVW�UHOLHI�IURP�PHPEHUVKLS�EDVHG�RQ�JHUPDQH�VSHHFK�E\�DQ�LQWHJUDWHG�EDU�DVVRFLDWLRQ����

7KH�3ODLQWLII�LV�QRW�VHHNLQJ�WR�HQMRLQ�DQ\�LPPLQHQW�XQFRQVWLWXWLRQDO�DFWLRQV�RI�WKH�/6%$�

SHQGLQJ� D� WULDO��5DWKHU�� KLV�PRWLRQ�DQG� ODZVXLW� UHVW� HQWLUHO\� RQ� D� KRSH� WKDW� WKH�8QLWHG� 6WDWHV�

6XSUHPH�&RXUW�HYHQWXDOO\�PD\�RYHUUXOH�LWV�RZQ�ORQJ�VWDQGLQJ�SUHFHGHQW�WR�KROG�WKDW�LQWHJUDWHG�

EDU�DVVRFLDWLRQV�DUH�XQFRQVWLWXWLRQDO�DQG�H[FXVH�KLP�IURP�PDQGDWRU\�PHPEHUVKLS��7KH�3ODLQWLII¶V�

PRWLRQ�� DFFRUGLQJO\�� DVNV� WKH� FRXUW� WR� SURYLGH�SUHOLPLQDU\� LQMXQFWLYH� UHOLHI� IURP� WKH�/6%$¶V�

PHPEHUVKLS�UHTXLUHPHQW²UHOLHI�WKDW�ZRXOG�LQ�HIIHFW�SURKLELW�WKH�/6%$¶V�SHUPLVVLEOH�JHUPDQH�

SROLWLFDO� VSHHFK� XQGHU�0F'RQDOG�� .HOOHU�� DQG� /DWKURS�� ZKLFK� LWVHOI� LURQLFDOO\� ZRXOG� EH� DQ�

XQFRQVWLWXWLRQDO� SULRU� UHVWUDLQW� RI� WKH� /6%$���� 7KH� 3ODLQWLII� LV� QRW� HQWLWOHG� WR� D� SUHOLPLQDU\�

LQMXQFWLRQ�RQ�WKHVH�IRUHFORVHG�FODLPV��

%�� 7KH�3ODLQWLII¶V�FODLPV�DUH�PRRW��

7KLV� ODZVXLW� LV� XQOLNHO\� WR� VXFFHHG� RQ� WKH�PHULWV� IRU� \HW� DQRWKHU� HOHPHQWDO� UHDVRQ�� ,W�

FKDOOHQJHV�SDVW�/6%$�VSHHFK�WKDW�RFFXUUHG�LQ�WKH�FRQWH[W�RI�UXOHV�DQG�SURFHGXUHV�WKDW�DUH�QRZ�

REVROHWH��7KH�PRWLRQ�LGHQWLILHV� WZR�FDWHJRULHV�RI�DOOHJHGO\�QRQ�JHUPDQH�VSHHFK��DFWLRQV�RI�WKH�

/HJLVODWLRQ�&RPPLWWHH��³&RPPLWWHH´��DQG�WKH�+RXVH�RI�'HOHJDWHV¶�OHJLVODWLYH�SROLF\�SRVLWLRQV�

�³+2'�3ROLFLHV´��SUHYLRXVO\�XVHG�WR�DVVHVV�SRWHQWLDO�OHJLVODWLRQ��7KLV�FKDOOHQJH�WR�WKH�&RPPLWWHH�

�
���7KH�)LIWK�&LUFXLW�KHOG�WKDW�DQ�LQIHUHQFH�WKDW�WKH�3ODLQWLII�FRQVLGHUV�WKH�SROLWLFDO�DQG�LGHRORJLFDO�

FRQGXFW� LGHQWLILHG� LQ� KLV� &RPSODLQW� PD\� EH� QRQ�JHUPDQH� LV� ³HQRXJK� WR� FRQIHU� VWDQGLQJ�´�

%RXGUHDX[����)��WK�DW������2Q�UHPDQG��KRZHYHU��WKH�3ODLQWLII�FOHDUO\�KDV�VWDWHG�WKDW�KLV�REMHFWLRQ�

LV�EURDGHU��WR�VXEVLGL]LQJ�/6%$�VSHHFK�DV�D�FRQGLWLRQ�RI�SUDFWLFLQJ�ODZ�³EHFDXVH�KH�LV�VWLOO�IRUFHG�

WR�DVVRFLDWH�ZLWK�WKH�/6%$�DQG�LWV�JHUPDQH�DQG�QRQ�JHUPDQH�VSHHFK´��([K�����3O��5RJ��5HVS��

DW���� HPSKDVLV�DGGHG���7KH�3ODLQWLII¶V�IDLOXUH�WR�LGHQWLI\�QRQ�JHUPDQH�VSHHFK�LQ�WKH�&RPSODLQW�

ZDV�QRW�IDWDO�XQGHU�WKH�5XOH����GLVPLVVDO�VWDQGDUG�EHFDXVH�RI�WKLV�LQIHUHQFH�WR�VXSSRUW�VWDQGLQJ��

EXW�KH�KDV�VLQFH�PDGH�FOHDU�WKDW�KLV�0RWLRQ�IRU�3UHOLPLQDU\�,QMXQFWLRQ�LV�LQWHQGHG�WR�EH�D�PRUH�

VZHHSLQJ�FRQVWLWXWLRQDO�DWWDFN�WKDW�ZRXOG�LQFOXGH�HYHQ�JHUPDQH�SROLWLFDO�RU�LGHRORJLFDO�VSHHFK��
���7KH�3ODLQWLII¶V�GHFLVLRQ�WR�IDVKLRQ�KLV�UHTXHVW�IRU�LQMXQFWLYH�UHOLHI�DV�D�UHVWUDLQW�RQ�SXQLVKPHQW�
IRU�IDLOXUH�WR�PDLQWDLQ�KLV�PHPEHUVKLS�UDWKHU�WKDQ�D�UHVWUDLQW�RQ�VSHHFK�LV�VHPDQWLFV��7KH�SUDFWLFDO�
HIIHFW�RI�VXFK�DQ�LQMXQFWLRQ�ZRXOG�UHVWUDLQ�WKH�/6%$¶V�FRQVWLWXWLRQDOO\�SHUPLVVLEOH�VSHHFK�DQG��
DV�GLVFXVVHG�LQ�PRUH�GHWDLO�LQIUD���,9�'��LQYLWH�WKH�&RXUW�WR�FRQWLQXDOO\�DXGLW�DOO�/6%$�DFWLYLWLHV��
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DQG�+2'�3ROLFLHV�LV�PRRW��KRZHYHU��EHFDXVH�WKH�&RPPLWWHH�DQG�WKH�+2'�3ROLFLHV�RQ�ZKLFK�LW�

UHOLHG�KDYH�EHHQ�UHQGHUHG�REVROHWH�����

��� 6WDQGDUG�RI�ODZ��

³$�FDVH�EHFRPHV�PRRW²DQG�WKHUHIRUH�QR�ORQJHU�D�µ&DVH¶�RU�µ&RQWURYHUV\¶�IRU�SXUSRVHV�

RI� $UWLFOH� ,,,²ZKHQ� WKH� LVVXHV� SUHVHQWHG� DUH� QR� ORQJHU� µOLYH¶� RU� WKH� SDUWLHV� ODFN� D� OHJDOO\�

FRJQL]DEOH�LQWHUHVW�LQ� WKH�RXWFRPH�´�$OUHDG\� //&�Y��1LNH��,QF�������8�6�����������������VRPH�

LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG���(YHQ�LI�³WKH�SDUWLHV�FRQWLQXH�WR�GLVSXWH�WKH�ODZIXOQHVV�RI�WKH�

FRQGXFW�WKDW�SUHFLSLWDWHG�WKH�ODZVXLW�´�WKH�FDVH�LV�PRRW�LI�WKH�GLVSXWH�³LV�QR�ORQJHU�HPEHGGHG�LQ�

DQ\�DFWXDO�FRQWURYHUV\�DERXW�WKH�SODLQWLIIV¶�SDUWLFXODU�OHJDO�ULJKWV�´�,G���TXRWDWLRQ�RPLWWHG���

$�GHIHQGDQW�ZKR�YROXQWDULO\�KDV�FHDVHG�WKH�DOOHJHGO\�XQODZIXO�FRQGXFW�EHDUV�WKH�EXUGHQ�

RI�VKRZLQJ�³WKDW�WKH�FKDOOHQJHG�EHKDYLRU�FDQQRW�UHDVRQDEO\�EH�H[SHFWHG�WR�UHFXU�´�,G��DW�����$�

SODLQWLII�FDQQRW�DYRLG�GLVPLVVDO�EDVHG�RQ�PRRWQHVV��KRZHYHU��PHUHO\�E\�LQYRNLQJ�³FRQMHFWXUDO�RU�

K\SRWKHWLFDO�VSHFXODWLRQ´�DERXW�IXWXUH�HYHQWV��6HH�LG��DW�����5HODWHGO\��WKH�IDFW�WKDW�D�GHIHQGDQW�

HQJDJHG�LQ�DOOHJHGO\�XQODZIXO�FRQGXFW�LQ�WKH�SDVW�LV�LQVXIILFLHQW�WR�VKRZ�WKDW�VXFK�FRQGXFW�ZLOO�

UHFXU��6HH�LG��7KH�6XSUHPH�&RXUW�KDV�³QHYHU�KHOG�WKDW�D�SODLQWLII�KDV�VWDQGLQJ�WR�SXUVXH´�QRQ�

PRQHWDU\�UHOLHI�³PHUHO\�RQ�WKH�EDVLV�RI�EHLQJ�µRQFH�ELWWHQ�¶�4XLWH�WKH�RSSRVLWH�´�,G��DW�����FLWLQJ�

/RV�$QJHOHV�Y��/\RQV������8�6������������� KROGLQJ�WKHUH�ZDV�QR�MXVWLFLDEOH�FRQWURYHUV\�WR�

VXSSRUW�D�GHFODUDWRU\�MXGJPHQW�ZKHUH�SODLQWLII�KDG�EHHQ�VXEMHFWHG�WR�D�FKRNHKROG�LQ�WKH�SDVW����

�
���3UHYLRXVO\��WKH�/6%$�HQJDJHG�LQ�JHUPDQH�SROLWLFDO�VSHHFK�WKURXJK�LWV�/HJLVODWLRQ�&RPPLWWHH��
D�VWDQGLQJ�FRPPLWWHH�FUHDWHG�E\�WKH�+RXVH�RI�'HOHJDWHV��ZKLFK�LQ�WXUQ�ZDV�JXLGHG�E\�SROLFLHV�
HVWDEOLVKHG� WKURXJK�WKH�+RXVH�RI�'HOHJDWHV��6HH�([K�����'HFO�� RI�5LFKDUG�/HPPOHU�DW�����±��
([K����� HFO��RI�5REHUW�$��.XWFKHU��7KDW�SURFHVV��KRZHYHU��KDV�EHHQ�UHQGHUHG�REVROHWH�E\�D�QHZ�

/RXLVLDQD� 6XSUHPH� &RXUW� 5XOH� OLPLWLQJ� WKH� DFWLYLWLHV� RI� WKH� /6%$� WR� WKRVH� WKDW� DUH�
FRQVWLWXWLRQDOO\� JHUPDQH� WR� LWV� SXUSRVHV� DV� VWDWHG� LQ� WKH� 5XOH� DQG� SODFLQJ� DOO� DXWKRULW\� IRU�
OHJLVODWLYH� SRVLWLRQV�ZLWK� WKH�%RDUG� RI�*RYHUQRUV��QRW� WKH�+RXVH�RI�'HOHJDWHV��7KH�%RDUG� RI�
*RYHUQRUV�H[LVWV�LQGHSHQGHQWO\�RI�WKH�+RXVH�RI�'HOHJDWHV�XQGHU�$UWLFOH�9,,�RI�WKH�/6%$�$UWLFOHV�
RI�,QFRUSRUDWLRQ��
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³$OWKRXJK� YROXQWDU\� FHVVDWLRQ� RI� D� FKDOOHQJHG� DFWLYLW\� GRHV� QRW� RUGLQDULO\� GHSULYH� D�

IHGHUDO� FRXUW� RI� LWV�SRZHU� WR� GHWHUPLQH� LWV� OHJDOLW\�� FRXUWV� DUH� MXVWLILHG� LQ� WUHDWLQJ� D�YROXQWDU\�

JRYHUQPHQWDO�FHVVDWLRQ�RI�SRWHQWLDOO\�ZURQJIXO�FRQGXFW�ZLWK�VROLFLWXGH�´�7XUQHU�Y��7H[DV�'HS¶W�

RI�&ULP��-XVW�������)��$SS¶[������������WK�&LU���������FHUW��GHQLHG����� 6��&W���������������FLWLQJ�

6RVVDPRQ�Y��/RQH�6WDU�6WDWH�RI�7H[DV����� )��G���������� WK�&LU����������³6XFK�VHOI�FRUUHFWLRQ�

SURYLGHV�D�VHFXUH�IRXQGDWLRQ�IRU�D�GLVPLVVDO�EDVHG�RQ�PRRWQHVV�VR�ORQJ�DV�LW�DSSHDUV�JHQXLQH�´�

,G���TXRWLQJ�5DJVGDOH�Y��7XUQRFN������)��G������������ WK�&LU����������7KXV��³ZLWKRXW�HYLGHQFH�

WR�WKH�FRQWUDU\��FRXUWV�DVVXPH�WKDW�IRUPDOO\�DQQRXQFHG�FKDQJHV�WR�RIILFLDO�SROLF\�DUH�QRW�PHUH�

OLWLJDWLRQ�SRVWXULQJ�´�,G��DW���� �

��� 3RVW�&RPSODLQW�GHYHORSPHQWV�PRRW�WKH�UHTXHVW�IRU�D�SUHOLPLQDU\�LQMXQFWLRQ��

,Q� 0F'RQDOG�� WKH� )LIWK� &LUFXLW� UHFRQILUPHG� WKDW� LQWHJUDWHG� EDU� DVVRFLDWLRQV� DUH�

FRQVWLWXWLRQDO�DQG�SURYLGHG�DQ�H[WHQVLYH�DQDO\VLV�RI� WKH�W\SHV�RI�VSHHFK� WKDW�D�EDU�DVVRFLDWLRQ�

FRQVWLWXWLRQDOO\� PD\� IXQG� WKURXJK� PDQGDWRU\� GXHV� �L�H��� VSHHFK� WKDW� LV� ³JHUPDQH´� WR� WKH�

DVVRFLDWLRQ¶V�OHJLWLPDWH�SXUSRVHV�����)��WK�DW����� /HVV�WKDQ�RQH�ZHHN�ODWHU��DQG�SULRU�WR�WKH�ILOLQJ�

RI�WKLV�PRWLRQ�E\�WKH�3ODLQWLII��WKH�/6%$¶V�%RDUG�RI�*RYHUQRUV��XVLQJ�WKH�HPHUJHQF\�DXWKRULW\�

JUDQWHG� WR� LW�E\� WKH�%\�/DZV�� YRWHG� WR� VXVSHQG� WKH�/HJLVODWLRQ�&RPPLWWHH� DQG�DOO� OHJLVODWLYH�

DFWLYLWLHV� XQWLO� WKH� +RXVH� RI� 'HOHJDWHV� FRQYHQHV� IRU� LWV� -DQXDU\� ����� PHHWLQJ���� $V� /6%$�

3UHVLGHQW�+��0LQRU�3LSHV��,,,��H[SODLQHG��³0F'RQDOG�XQOHVV�PRGLILHG�LV�JRYHUQLQJ�ODZ��DQG�WKH�

/6%$�LQWHQGV�WR�FRPSO\�ZLWK�LW��6XVSHQGLQJ�DOO�OHJLVODWLYH�DFWLYLWLHV�DOORZV�WKH�/6%$�WR�UHYLHZ�

0F'RQDOG�DQG�HQVXUH�WKDW�DQ\� IXWXUH�DFWLYLW\�FRPSOLHV�ZLWK�WKH�JXLGDQFH�SURYLGHG�E\�WKH��WK�

&LUFXLW�´���

�
���6HH� ([K�� ��� HFO�� RI� /RUHWWD�/DUVHQ� DW� ������ VHH� DOVR� ³/HJLVODWLYH�$GYRFDF\�´�DYDLODEOH�DW�
KWWSV���ZZZ�OVED�RUJ�/HJLVODWLRQ���
���,G��DW�������
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7KHQ��LQ�6HSWHPEHU�������WKH�/RXLVLDQD�6XSUHPH�&RXUW�LQGHSHQGHQWO\�WRRN�IXUWKHU�DFWLRQ�

E\�HQDFWLQJ�5XOH�;9,,,�������7KDW�UXOH�FRGLILHV�WKH�FRQVWLWXWLRQDO�JHUPDQHQHVV�VWDQGDUG�DQG�VKLIWV�

UHVSRQVLELOLW\�IRU�OHJLVODWLYH�SRVLWLRQV�DQG�SROLF\�IURP�WKH�/HJLVODWLRQ�&RPPLWWHH�DQG�+RXVH�RI�

'HOHJDWHV�UHVSHFWLYHO\�WR�WKH�%RDUG�RI�*RYHUQRUV����7KH�QHZ�UXOH�IXUWKHU�VHWV�WKH�OLPLWV�IRU�VXFK�

DFWLYLWLHV� WR� ³FRQVWLWXWLRQDOO\� JHUPDQH´� LVVXHV� UHODWHG� WR� WKH� SXUSRVHV� VWDWHG� LQ� WKH� 5XOH��

$FFRUGLQJO\��WKH�+RXVH�RI�'HOHJDWHV��DQG�WKH�/HJLVODWLRQ�&RPPLWWHH��DUH�QR�ORQJHU�UHVSRQVLEOH�

IRU�WKH�/6%$¶V�OHJLVODWLYH�SROLF\�DQG�DGYRFDF\��,QVWHDG��SXUVXDQW�WR�6XSUHPH�&RXUW�5XOH�;9,,,��

���� WKH�%RDUG�RI�*RYHUQRUV� LV� WKH�VROH�/6%$�HQWLW\� WKDW�FDQ�SHUIRUP�VXFK�IXQFWLRQV��DQG� LWV�

OHJLVODWLYH� DFWLYLWLHV� DUH� OLPLWHG� WR�FRQVWLWXWLRQDOO\� JHUPDQH� WRSLFV� VXFK� DV� WKRVH� LGHQWLILHG� DV�

SHUPLVVLEOH�LQ�0F'RQDOG����

(YHQ�PRUH�UHFHQWO\��WKH�/6%$�DJDLQ�KDV�VWDWHG�LWV�LQWHQW�WR�FRPSO\�ZLWK�0F'RQDOG�DQG�

�
���6HH�5��'RF������1RWLFH�RI�/RXLVLDQD�6XSUHPH�&RXUW�5XOH�&KDQJH���5XOH�;9,,,�������³6HFWLRQ�
���3XUSRVH�DQG�6FRSH�RI�0DQGDWRU\�%DU��7KH�SXUSRVH�RI� WKH�/RXLVLDQD�6WDWH�%DU�$VVRFLDWLRQ�
�/6%$��DV�D�PDQGDWRU\�DQG�LQWHJUDWHG�EDU�VKDOO�EH�WR�SURPRWH�DQG�DVVLVW�WKH�UHJXODWLRQ�RI� WKH�
SUDFWLFH� RI� ODZ�� LPSURYH� WKH� TXDOLW\� RI� OHJDO� VHUYLFHV�� DGYDQFH� WKH� VFLHQFH� RI� MXULVSUXGHQFH��

SURPRWH�WKH�DGPLQLVWUDWLRQ�RI�MXVWLFH��XSKROG�WKH�KRQRU�RI�WKH�&RXUWV�DQG�RI�WKH�SURIHVVLRQ�RI�ODZ�
LQFOXGLQJ�/RXLVLDQD¶V�FLYLO�ODZ�V\VWHP��DQG��JHQHUDOO\��WR�SURPRWH�WKH�ZHOIDUH�RI�WKH�SURIHVVLRQ�
LQ�WKH�6WDWH��7KH�/6%$�VKDOO�OLPLW�LWV�DFWLYLWLHV�WR�WKRVH�WKDW�DUH�FRQVWLWXWLRQDOO\�JHUPDQH�WR�LWV�
SXUSRVHV��DQG�VKDOO�OLPLW�LWV�OHJLVODWLYH�DFWLYLWLHV�WR�LVVXHV�LQYROYLQJ�SUDFWLFH�DQG�SURFHGXUH��WKH�
MXGLFLDO� V\VWHP�� DFFHVV� WR� WKH� FRXUWV�� WKH� FRPSHQVDWLRQ� RI� MXGJHV� RU� ODZ\HUV�� RU� WKH� OHJDO�

SURIHVVLRQ��DQG�WR�UHVSRQGLQJ�WR�DQ\�UHTXHVWV�IRU�LQIRUPDWLRQ�UHFHLYHG�IURP�WKH�OHJLVODWXUH��$Q\�
OHJLVODWLYH�SRVLWLRQV�RQ�LVVXHV�ZLWKLQ�WKH�VFRSH�RI�WKLV�UXOH�VKDOO�EH�YRWHG�XSRQ�DQG�DSSURYHG�LQ�
DGYDQFH�E\�WKH�/6%$¶V�%RDUG�RI�*RYHUQRUV�DQG�WKHUHDIWHU�SXEOLVKHG�WR�PHPEHUV�RI�WKH�/6%$��
>6HFWLRQ���HQDFWHG�6HSWHPEHU���������@´
���7KH�&RPSODLQW�DOVR� LV�PRRW�EHFDXVH� WKH� 3ODLQWLII� DIILUPDWLYHO\�GHFOLQHG� WKH� RSSRUWXQLW\� WR�

DPHQG�KLV�&RPSODLQW�WR�DGG�DOOHJDWLRQV�UHODWLYH�WR�PRUH�UHFHQW�FRQGXFW�DQG�WKH�FXUUHQW�-XVWLFHV�

RI� WKH� /RXLVLDQD� 6XSUHPH� &RXUW�� 6HH� 5��'RF�� ���� 5XOH� ���G�� RI� WKH� )HGHUDO� 5XOHV� RI� &LYLO�

3URFHGXUH�³LV�SDUWLFXODUO\�DSW�IRU�FDVHV�ZKHUH�DQ�LQWHUYHQLQJ�FKDQJH�LQ� DGPLQLVWUDWLRQ�UHQGHUV�

DPELJXRXV�D� FRPSODLQW� VHHNLQJ�SURVSHFWLYH� UHOLHI� DJDLQVW�SXEOLF�RIILFHUV�´�$P��&�/��8QLRQ�RI�

0LVVLVVLSSL�� ,QF�� Y�� )LQFK�� ���� )��G� ������ ����� ��WK� &LU�� ������� :KHUH� SODLQWLIIV� �OLNH� 0U��

%RXGUHDX[��IDLO�WR�DOOHJH�LQ�WKHLU�FRPSODLQW�WKDW�D�³QHZ�DGPLQLVWUDWLRQ�ZLOO�FRQWLQXH�WKH�SUDFWLFHV�

RI�WKH�ROG�´�WKH\�VKRXOG�³EH�SHUPLWWHG�WR�ILOH�>D@�VXSSOHPHQWDO�SOHDGLQJ��,I�WKH\�GR�QRW�GR�VR�ZLWKLQ�

D�UHDVRQDEOH�WLPH��WKHLU�FODLPV�IRU�SURVSHFWLYH�UHOLHI�PXVW�EH�GLVPLVVHG�DV�PRRW�´�6HH�LG��

Case 2:19-cv-11962-LMA-JVM   Document 69   Filed 10/29/21   Page 15 of 30



���

5XOH�;9,,,����� DQG�KDV�WDNHQ�DFWLRQ�FRQVLVWHQW�ZLWK�WKDW�LQWHQW��,QGHHG��WKH�/6%$��LWV�3UHVLGHQW��

LWV�%RDUG�RI�*RYHUQRUV��DQG�LWV�%DU�*RYHUQDQFH�&RPPLWWHH�DOO�KDYH�PDGH�DEXQGDQWO\�FOHDU�WKDW�

WKH� SULRU� OHJLVODWLYH� SUDFWLFHV� DQG� +2'� 3ROLFLHV� DGGUHVVHG� LQ� WKH� 0RWLRQ� IRU� 3UHOLPLQDU\�

,QMXQFWLRQ�DUH�QR�ORQJHU�HIIHFWLYH��7KH�/6%$�GHPRQVWUDWHG�WKLV�FRPPLWPHQW�E\�WKH�SDVVDJH�RI�

WKUHH�UHVROXWLRQV����

�� 2Q� 2FWREHU� ���� ������ WKH� %RDUG� RI� *RYHUQRUV� XQDQLPRXVO\� SDVVHG� D�

UHVROXWLRQ�UHFRJQL]LQJ�WKDW�WKH�/6%$�LV�ERXQG�E\�5XOH�;9,,,�������DQG�VXVSHQGLQJ�

³DQ\�>/6%$@�DFWLYLW\�QRW�ZLWKLQ�LWV�VFRSH��LQFOXGLQJ�EXW�QRW�OLPLWHG�WR�DQ\�DFWLRQ�

ZLWK�UHVSHFW�WR�OHJLVODWLYH�SROLF\�SURYLVLRQV�SUHYLRXVO\�DGRSWHG�E\�WKH�+RXVH�RI�

'HOHJDWHV��ZKLFK�SURYLVLRQV�DUH�QRZ�REVROHWH�DQG�QR�ORQJHU�HIIHFWLYH�XQGHU�WKH�

WH[W�RI�WKH�5XOH��´�

�� 2Q�2FWREHU�����������WKH�%DU�*RYHUQDQFH�&RPPLWWHH�XQDQLPRXVO\�YRWHG�

WR� SURSRVH� D� UHVROXWLRQ� WR� WKH� +RXVH� RI� 'HOHJDWHV� FRQILUPLQJ� ³WKDW� H[LVWLQJ�

OHJLVODWLYH� SROLF\� SRVLWLRQV� EH� UHVFLQGHG� WR� PRUH� DFFXUDWHO\� UHIOHFW� FXUUHQW�

SURFHGXUHV�DQG�UHPRYH�REVROHWH�SROLFLHV�WKDW�DUH�QR�ORQJHU�HIIHFWLYH�´�

�� 2Q�2FWREHU�����������WKH�%DU�*RYHUQDQFH�&RPPLWWHH�XQDQLPRXVO\�YRWHG�

WR�SURSRVH�D�UHVROXWLRQ�WR�WKH�+RXVH�RI�'HOHJDWHV�UHYLVLQJ�WKH�/6%$¶V�%\�/DZV�

³WR�PRUH�DFFXUDWHO\�UHIOHFW�FXUUHQW�RSHUDWLQJ�SUDFWLFHV�DQG�UHPRYH�RXWGDWHG�DQG�

REVROHWH�SURYLVLRQV�WKDW�DUH�QR�ORQJHU�HIIHFWLYH�´�

:KLOH�WKH�+RXVH�RI�'HOHJDWHV�ZLOO�YRWH�RQ�WKH�VHFRQG�DQG�WKLUG�SURSRVHG�UHVROXWLRQV�LQ�

-DQXDU\�������VXFK�UHVROXWLRQV�RQO\�FRQILUP�ZKDW�DOUHDG\�KDV�EHHQ�PDQGDWHG�E\�WKH�/RXLVLDQD�

6XSUHPH�&RXUW�LQ�5XOH�;9,,,����� WKH�FRQGXFW�DW�LVVXH�LQ�WKH�PRWLRQ��OREE\LQJ�E\�WKH�&RPPLWWHH�

�
���6HH�([K����� HFO��RI�/RUHWWD�/DUVHQ�DW������±�����
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DQG�WKH�&RPPLWWHH¶V�UHOLDQFH�RQ�+2'�3ROLFLHV��ZLOO�QRW�DQG�FDQQRW�UHFXU����$QG��HOLPLQDWLQJ�DQ\�

GRXEW�ZKDWVRHYHU��WKH�%RDUG�RI�*RYHUQRUV²ZKLFK�LV�WKH�JRYHUQLQJ�ERG\�FKDUJHG�E\�5XOH�;9,,,��

����� LWK�DVVHVVLQJ�OHJLVODWLYH�DFWLYLW\²KDV�FRQILUPHG�LWV�FRPPLWPHQW�WR�WKHVH�OLPLWDWLRQV��6HH�

6RVVDPRQ�� ���� )��G� DW� ���� �³>7KH� )LIWK� &LUFXLW@� ZLOO� QRW� UHTXLUH� VRPH� SK\VLFDO� RU� ORJLFDO�

LPSRVVLELOLW\� WKDW� WKH� FKDOOHQJHG� SROLF\�ZLOO� EH� UHHQDFWHG� DEVHQW� HYLGHQFH� WKDW� WKH� YROXQWDU\�

FHVVDWLRQ� LV�D�VKDP�IRU�FRQWLQXLQJ�SRVVLEO\�XQODZIXO�FRQGXFW�´���7KH�/HJLVODWLRQ�&RPPLWWHH¶V�

DFWLYLWLHV��LQFOXGLQJ�LWV�UHOLDQFH�RQ�WKH�+2'�3ROLFLHV��FDQQRW�UHDVRQDEO\�EH�H[SHFWHG�WR�UHFXU��

7KH� /6%$¶V� OHJLVODWLYH� DFWLYLWLHV�� WKHUHIRUH�� KDYH� FKDQJHG� PDWHULDOO\� WR� FRQIRUP� WR�

0F'RQDOG��0F'RQDOG�DQG�5XOH�;9,,,���� UHQGHU�REVROHWH�WKH�/HJLVODWLRQ�&RPPLWWHH�DQG�WKH�

+2'�3ROLFLHV�WKDW�JXLGHG�LW��,Q�VKRUW��WKH�3ODLQWLII�³KDV�UHFHLYHG�ZKDW�KH�ZDQWHG�´�7XUQHU������)��

$SS¶[� DW� ���� 7KH� /6%$¶V� VHOI�FRUUHFWLRQ� ³VLPSO\� DFFRUGV� DOO� WKH� UHOLHI� GHPDQGHG� E\� WKH�

SODLQWLII´�LQ�KLV�0RWLRQ�IRU�3UHOLPLQDU\�,QMXQFWLRQ�VXFK�WKDW�³WKHUH�LV�QR�SRLQW� LQ�SURFHHGLQJ�WR�

GHFLGH�WKH�PHULWV�´�&ROLVHXP�6TXDUH�$VV¶Q��,QF��Y� -DFNVRQ������)��G������������WK�&LU��������

�TXRWLQJ���&�:ULJKW�	�0LOOHU�� )('��35$&��	�352&��&,9�� ��������� ��G� HG����� 3XW� GLIIHUHQWO\��

³>7@KHUH�LV�QR�QHHG�WR�HQMRLQ�D�GHIXQFW�SUDFWLFH�RU�SROLF\�´�6HH�%R\G�Y��6WDOGHU��1R��&,9�$�����

�����3�������:/����������DW�
���:�'��/D��'HF�������������FLWLQJ�+HDWK�Y�� URZQ������)��G�

����������� ��WK�&LU�� ������ �FODLPV� IRU� GHFODUDWRU\�DQG� LQMXQFWLYH� UHOLHI�PRRWHG�E\� FKDQJH� LQ�

FKDOOHQJHG�EDQN�SROLF\����3ULVRQ�/HJDO�1HZV�Y��0F'RQRXJK������)��$SS¶[�������������WK�&LU��

����� FKDQJH� LQ� SULVRQ� SXEOLFDWLRQ� SROLF\� UHQGHUHG� LQMXQFWLYH� FODLP�PRRW��� DQG� -DDPL� Y��

�
���$GGLWLRQDOO\��2Q�2FWREHU� ���������� WKH�%DU�*RYHUQDQFH�&RPPLWWHH�XQDQLPRXVO\� YRWHG� WR�
SURSRVH�D�UHVROXWLRQ� WR�WKH�+RXVH�RI�'HOHJDWHV�WKDW�FHUWDLQ�JHQHUDO�SROLFLHV�RI�WKH�$VVRFLDWLRQ�

FRQVLVWHQW�ZLWK�WKH�SULQFLSOHV�RI�0F'RQDOG� DQG�8�6��6XSUHPH�&RXUW� SUHFHGHQW�EH� DGRSWHG� LQ�
DFFRUGDQFH�ZLWK� LWV�$UWLFOHV�RI�,QFRUSRUDWLRQ��DUWLFOH�9,,,�6HFWLRQ����FRQVLVWHQW�ZLWK�/RXLVLDQD�
6XSUHPH�&RXUW�5XOH�;9,,,�������ZLWK�WKHVH�SROLFLHV�QRW�WR�EH�FRQVLGHUHG�UHODWHG�WR�DQ\�OHJLVODWLRQ�
WKDW� PD\� RU� PD\� QRW� EH� SURSRVHG�� VDLG� IXQFWLRQ� QRZ� GHOHJDWHG� H[FOXVLYHO\� WR� WKH� %RDUG� RI�
*RYHUQRUV��6HH�LG�DW�������
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&RPSWRQ��1R��������������� :/����������DW�
����WK�&LU��'HF�������������³7KLV�FKDQJH�LQ�WKH�

SULVRQ�SROLF\�UHQGHUV�-DDPL¶V�UHTXHVWV�IRU�GHFODUDWRU\�DQG�LQMXQFWLYH�UHOLHI�PRRW�EHFDXVH�QR�QHHG�

H[LVWV�IRU�WKLV�FRXUW�WR�LVVXH�DQ�LQMXQFWLRQ�ZKHQ�SULVRQ�DXWKRULWLHV�KDYH�YROXQWDULO\�FKDQJHG�WKH�

DOOHJHGO\�XQFRQVWLWXWLRQDO�SUDFWLFH�´���

:LWK�UHVSHFW� WR� WKH�DOOHJDWLRQV�XQGHUO\LQJ� WKH�0RWLRQ�IRU�3UHOLPLQDU\�,QMXQFWLRQ��³WKLV�

FDVH�KDV�ORVW�LWV�FKDUDFWHU�DV�D�SUHVHQW��OLYH�FRQWURYHUV\�RI�WKH�NLQG�WKDW�PXVW�H[LVW�LI�ZH�DUH�WR�

DYRLG�DGYLVRU\�RSLQLRQV�RQ�DEVWUDFW�TXHVWLRQV�RI�ODZ�´�6HH�3ULQFHWRQ�8QLY��Y��6FKPLG������8�6��

����� ���� ������� �TXRWDWLRQV� RPLWWHG��� 7KH� PRWLRQ� LV� EDVHG� RQ� D� K\SRWKHWLFDO� DQG� IDFLDOO\�

LPSODXVLEOH�VFHQDULR�ZKHUH�WKH�/6%$�+RXVH�RI�'HOHJDWHV�GLVFODLPV�LWV�RZQ�UHVROXWLRQ��GLVUHJDUGV�

5XOH� ;9,,,�� �� ��� DQG� UHLQVWDWHV� WKH� /HJLVODWLRQ� &RPPLWWHH�� ZKLFK� FRXOG� WKHQ�� WKH� 3ODLQWLII�

FRQMHFWXUHV��UHO\�RQ�QRZ�GHIXQFW�+2'�3ROLFLHV�WR�HQJDJH�LQ�FRQGXFW�SRWHQWLDOO\�SURKLELWHG�E\�

0F'RQDOG²LQ�IXUWKHU�YLRODWLRQ�RI�5XOH�;9,,,��7R�VWDWH�WKH�VFHQDULR�VKRZV�WKDW�WKLV�FRQMHFWXUH�

LV�D�EULGJH�WRR�IDU����$V�VHW�IRUWK�DERYH��PRRWQHVV�FDQQRW�EH�DYRLGHG�RQ�D�RQFH�ELWWHQ�WZLFH�VK\�

WKHRU\��$OUHDG\��//&������8�6��DW�����FLWLQJ�/\RQV������8�6��DW�������0RUHRYHU��WKH�FKDQJHV�WR�

5XOH�;9,,,�� WKH�SXEOLF� FRPPLWPHQW�RI� WKH�/6%$¶V�SUHVLGHQW�� WKH� UHVROXWLRQV�RI� WKH�%RDUG�RI�

*RYHUQRUV�DQG�%DU�*RYHUQDQFH�&RPPLWWHHV�PHPRULDOL]LQJ�WKH�REVROHVFHQFH�RI�WKH�&RPPLWWHH�

DQG�+2'�3ROLFLHV��DQG�WKH�GHFODUDWLRQ�RI�WKH�/6%$¶V�([HFXWLYH�'LUHFWRU�DUH�XQUHEXWWHG�HYLGHQFH�

RI�PDWHULDO�FKDQJH��DQG�WKH\�DUH�PRUH�WKDQ�VXIILFLHQW�WR�GHPRQVWUDWH�WKDW�WKH�FKDQJHV�DUH�JHQXLQH��

�
���7KH�/RXLVLDQD�6XSUHPH�&RXUW�DOVR�KDV�PDGH�FOHDU�WKURXJK�LWV�HQDFWPHQW�RI�5XOH�;9,,,������
WKDW� LW�ZLOO�XVH�LWV�UXOHPDNLQJ�DXWKRULW\�WR�HQVXUH�WKDW� WKH�/6%$�UHPDLQV�DQ�LQWHJUDWHG�EDU�DQG�
HQJDJHV� RQO\� LQ� FRQVWLWXWLRQDOO\� JHUPDQH� DFWLYLWLHV�� 7KH� /6%$¶V� OHDGHUVKLS� VXSSRUWV� WKRVH�

HIIRUWV�� *LYHQ� WKH� /RXLVLDQD� 6XSUHPH� &RXUW¶V� SOHQDU\� SRZHU� XQGHU� $UWLFOH� 9� RI� WKH� �����
/RXLVLDQD� &RQVWLWXWLRQ� WR� UHJXODWH� WKH� SUDFWLFH� RI� ODZ� LQ� /RXLVLDQD� DQG� LWV� GHPRQVWUDWHG�
FRPPLWPHQW�WR�XSKROGLQJ�DSSOLFDEOH�IHGHUDO�SUHFHGHQW��WKH�PHUH�SRVVLELOLW\�WKDW�D�IXWXUH�-DQXDU\�
�����PHHWLQJ�PLJKW�UHVXOW�LQ�XQUHPHGLHG�QRQ�JHUPDQH�VSHHFK�LV�ERWK�UHPRWH�DQG�LQVXIILFLHQW�IRU�
LVVXDQFH�RI�D�SUHOLPLQDU\�LQMXQFWLRQ��
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7KXV�� VHOI�FRUUHFWLRQ�SURYLGHV�D�VHFXUH�IRXQGDWLRQ´�WKDW�UHTXLUHV�GLVPLVVDO��7XUQHU������)��$SS¶[�

DW������VHH�DOVR�6DYH�2XU�$TXLIHU�Y��&LW\�RI�6DQ�$QWRQLR������)��$SS¶[������������WK�&LU��������

�KROGLQJ�WKDW��³>D@V�WKH�RUGLQDQFH�WKDW�WKH�UHIHUHQGXP�SHWLWLRQ�VRXJKW�WR�FKDOOHQJH�ZDV�UHSHDOHG��

KRZHYHU�� QR� OLYH� FDVH�RU�FRQWURYHUV\� FRQFHUQLQJ� WKH�&LW\¶V�SURFHGXUH� LV� FXUUHQWO\� EHIRUH� WKH�

FRXUW´�ZKHUH�WKHUH�ZDV�QR�UHDVRQDEOH�H[SHFWDWLRQ�WR�EHOLHYH�WKDW�WKH�&LW\¶V�SURFHGXUH�ZRXOG�EH�

XVHG�WR�HQDFW�WKH�VDPH�RUGLQDQFH�DJDLQ���

7KH� /RXLVLDQD� 6XSUHPH� &RXUW¶V� UXOH� FKDQJH� DQG� VXEVHTXHQW� DFWLRQV� E\� WKH� /6%$� WR�

LPSOHPHQW� WKLV� UXOH�FKDQJH�GHPRQVWUDWH� WKDW� WKH�/6%$�ZLOO�QRW�EH�HQJDJLQJ� LQ� DFWLYLWLHV� WKDW�

H[FHHG�WKH�ERXQGDULHV�RI�JHUPDQHQHVV�LGHQWLILHG�LQ�FRQWUROOLQJ�SUHFHGHQW��6HH�DOVR�0F'RQDOG�DW�

����Q�����FRQILUPLQJ�WKDW�D�SODLQWLII�³FDQ�EH�FRPSHOOHG�WR�MRLQ�WKH�%DU�LI�LW�FHDVHV�LWV�QRQ�JHUPDQH�

DFWLYLWLHV�´� 7KHUH� LV� QR� RQJRLQJ� XQFRQVWLWXWLRQDO� DFWLYLW\� WKUHDWHQLQJ� WKH� 3ODLQWLII¶V� )LUVW�

$PHQGPHQW�ULJKWV��DQG�KLV�UHTXHVW�IRU�LQMXQFWLYH�UHOLHI�LV�PRRW��

&�� 7KH�3ODLQWLII¶V�FODLPV�DUH�XQWLPHO\��

7KH�3ODLQWLII� DOVR�ZLOO�QRW� VXFFHHG�RQ� WKH�PHULWV�EHFDXVH�KLV�FODLPV�DUH�XQWLPHO\��7KH�

3ODLQWLII�ILOHG�WKLV�ODZVXLW�RQ�$XJXVW����������8QGHU�/RXLVLDQD¶V�RQH�\HDU�SUHVFULSWLYH�SHULRG�IRU�

DFWLRQV�DULVLQJ�XQGHU����8�6�&������������DQ\�RI�KLV�FODLPV�DFFUXLQJ�SULRU�WR�$XJXVW����������KDYH�

SUHVFULEHG��LQFOXGLQJ��� DOO�RI�WKH�3ODLQWLII¶V�FODLPV�FKDOOHQJLQJ�+2'�3ROLFLHV�SDVVHG�SULRU�WR�

$XJXVW����������DQG�����DQ\�/6%$�SRVLWLRQV�RQ�OHJLVODWLRQ�WDNHQ�HLWKHU�GXULQJ�RU�SULRU�WR�WKH������

OHJLVODWLYH�UHJXODU�VHVVLRQ��

��� 6WDQGDUG�RI�ODZ��

$� VWDWH¶V� VWDWXWH� RI� OLPLWDWLRQV� IRU� WRUW� DFWLRQV� DSSOLHV� WR� D� 6HFWLRQ� ����� DFWLRQ�

³QRWZLWKVWDQGLQJ�WKH�NLQG�RI�UHOLHI�>SODLQWLIIV@�UHTXHVW�´�:DONHU�Y��(SSV������)��G������������WK�

�
���6HH�6WULQJHU������)��G�DW������VXSUD�Q����
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&LU���������³$FFRUGLQJO\��6HFWLRQ������FODLPV�SHQGLQJ�LQ�IHGHUDO�FRXUWV�LQ�/RXLVLDQD�DUH�VXEMHFW�

WR� D� RQH� \HDU� VWDWXWH� RI� OLPLWDWLRQV� SHULRG�´�*RUGRQ� Y�� -DPHV�� 1R�� ���FY�������� ���� :/�

���������DW�
�� �(�'��/D��6HS�������������³>7@KH�VWDWXWH�RI� OLPLWDWLRQV�EHJLQV� WR� UXQ� IURP� WKH�

PRPHQW�WKH�SODLQWLII�EHFRPHV�DZDUH�WKDW�KH�KDV�VXIIHUHG�DQ�LQMXU\�RU�KDV�VXIILFLHQW�LQIRUPDWLRQ�

WR�NQRZ� WKDW�KH�KDV�EHHQ� LQMXUHG�´�+HOWRQ�Y��&OHPHQWV������)��G������������WK�&LU��������� ,I�

³SUHVFULSWLRQ� LV� HYLGHQW� IURP� WKH� IDFH� RI� WKH� SOHDGLQJV��������WKH� SODLQWLII� EHDUV� WKH� EXUGHQ� RI�

VKRZLQJ�WKH�DFWLRQ�KDV�QRW�SUHVFULEHG�´�6SRWW�Y��2WLV�(OHYDWRU�&R�������6R���G�������������/D��

�������

7KH�8�6��&RXUW�RI�$SSHDOV�IRU�WKH�7HQWK�&LUFXLW�UHFHQWO\�DSSOLHG�WKHVH�SULQFLSOHV�LQ�6FKHOO�

Y��&KLHI�-XVWLFH�DQG�-XVWLFHV�RI�WKH�2NODKRPD�6XSUHPH�&RXUW²ZKHUH�D�6HFWLRQ������FODLPDQW�

EURXJKW�)LUVW�$PHQGPHQW�FODLPV�IRU�GHFODUDWRU\�DQG�LQMXQFWLYH�UHOLHI�DJDLQVW�WKH�2NODKRPD�%DU�

VLPLODU� WR� WKRVH� DOOHJHG� E\� WKH� 3ODLQWLII� DJDLQVW� WKH� /6%$�� ��� )��WK� DW� ������ ,Q� 6FKHOO�� WKH�

SODLQWLII¶V� )LUVW� $PHQGPHQW� FODLPV� FKDOOHQJHG� WKH� 2NODKRPD� %DU� $VVRFLDWLRQ¶V� ����UHJXODU�

SXEOLFDWLRQ�RI�DOOHJHGO\�LGHRORJLFDO�DUWLFOHV�LQ�LWV�2NODKRPD�%DU�-RXUQDO��DQG�����SXEOLF�SRVLWLRQV�

RQ�OHJLVODWLRQ�SHQGLQJ�EHIRUH�WKH�2NODKRPD�/HJLVODWXUH��,G��DW�����±���� HFDXVH�2NODKRPD�KDV�

D�WZR�\HDU�VWDWXWH�RI�OLPLWDWLRQV�IRU�WRUW�DFWLRQV��WKH�7HQWK�&LUFXLW�KHOG�WKDW�WKH�SODLQWLII�FRXOG�QRW�

FKDOOHQJH�2NODKRPD�%DU�-RXUQDO�DUWLFOHV�SXEOLVKHG��RU�OHJLVODWLYH�SRVLWLRQV�WDNHQ��PRUH�WKDQ�WZR�

\HDUV�EHIRUH�ILOLQJ�RI�WKH�ODZVXLW��DV�WKHVH�FODLPV�KDG�EHFRPH�WLPH�EDUUHG��,G��DW�����

��� 7KH�PRWLRQ�UHVWV�RQ�XQWLPHO\�FODLPV��

7KH�3ODLQWLII¶V�FODLPV�FKDOOHQJLQJ�QRZ�REVROHWH�+2'�3ROLFLHV�DUH�VLPLODUO\�WLPH�EDUUHG��

)RU�H[DPSOH��DV�WR�D����� RXVH�RI�'HOHJDWHV�/*%7�DQWLGLVFULPLQDWLRQ�SROLF\�UHIHUHQFHG�LQ�WKH�
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3ODLQWLII¶V�PRWLRQ����� WKH�+RXVH�RI�'HOHJDWHV�DGRSWHG�WKH�UHVROXWLRQ�RQ�-XQH����������������WKH�

/6%$�GLUHFWO\�QRWLILHG�LWV�PHPEHUV�WKURXJK�D�%DU�%ULHI�WKDW�WKLV�UHVROXWLRQ�ZDV�DGRSWHG�LQ�-XO\�

��������DQG�����PHHWLQJ�PLQXWHV�ZHUH�SXEOLVKHG�VXPPDUL]LQJ�WKH�'HOHJDWHV¶�FRQVLGHUDWLRQ�DQG�

SDVVDJH� RI� WKH� UHVROXWLRQ� RQ� -DQXDU\� ���� �������� 7KH� 3ODLQWLII� KDG� DPSOH� LQIRUPDWLRQ� WR�

FRPPHQFH�WKH�UXQQLQJ�RI�WKH�SUHVFULSWLYH�SHULRG�ZKHQ�WKH�UHVROXWLRQ�ZDV�SDVVHG�RQ�-XQH����������

DQG�FHUWDLQO\�QR�ODWHU�WKDQ�-DQXDU\�������������$�FODLP�EDVHG�RQ�WKLV�+2'�3ROLF\�SUHVFULEHG�ZHOO�

EHIRUH�WKH�ILOLQJ�RI�WKLV�ODZVXLW�LQ����� 7KH�3ODLQWLII¶V�HYHQ�PRUH�UHPRWH�FRPSODLQW�DERXW�D������

3ROLF\�UHJDUGLQJ�KLJK�VFKRRO�FLYLFV�FXUULFXOD�IDLOV�IRU�WKH�VDPH�UHDVRQV��7KH�3ODLQWLII�ZDV�SXW�RQ�

QRWLFH�RI�WKLV�3ROLF\�WKURXJK�GLUHFW�%DU�%ULHI�FRPPXQLFDWLRQV��DV�ZHOO�DV�E\�SXEOLFO\�DYDLODEOH�

LQIRUPDWLRQ�SRVWHG�WR�WKH�/6%$¶V�ZHEVLWH�QLQH�\HDUV�EHIRUH�WKH�ILOLQJ�RI�WKLV�ODZVXLW����

7KH�3ODLQWLII¶V�FKDOOHQJHV�WR�RWKHU� OHJLVODWLYH�SRVLWLRQV�RIIHUHG�SULRU�WR�$XJXVW����������

DUH�VLPLODUO\�XQWLPHO\��7KH�OHJLVODWXUH¶V������UHJXODU�VHVVLRQ�DGMRXUQHG�RQ�0D\�������������$OO�

RI�WKH�/6%$¶V�SRVLWLRQV�RQ�OHJLVODWLRQ�WDNHQ�LQ������DQG�SUHYLRXV�\HDUV�UHODWH� WR�FRQGXFW� WKDW�

�
���0LQXWHV�IRU�WKLV�PHHWLQJ�UHPDLQ�DYDLODEOH��7KH�+RXVH�RI�'HOHJDWHV�0LQXWHV��/RXLVLDQD�6WDWH�
%DU�$VVRFLDWLRQ��KWWSV���ZZZ�OVED�RUJ�EDUJRYHUQDQFH�0LQXWHV�DVS["0LQXWHV ���E���G�� DI�
���G��H�G�F���I���H�����
���6HH�/RXLVLDQD�6WDWH�%DU�$VVRFLDWLRQ��+RXVH�$SSURYHV���5HVROXWLRQV�DQG�(OHFWV�0HPEHUV�WR�

&RPPLWWHH��%RDUG��%DU�%ULHIV��-XO\�������DW�����DYDLODEOH�DW��
KWWS���ILOHV�OVED�RUJ�GRFXPHQWV�SXEOLFDWLRQV�%DU%ULHIV�%ULHIV�-XO\������SGI����
���6HH�7KH�+RXVH�RI�'HOHJDWHV�0LQXWHV��VXSUD��VKRZLQJ�WKDW�WKH�-XQH���������PHHWLQJ�PLQXWHV�
ZHUH�SRVWHG�RQ�-DQXDU\�����������
��� (YHQ� LI� WKH� 3ODLQWLII� RSWHG� RXW� RI� UHFHLYLQJ� WKH� -XO\� �����%DU� %ULHI� GLUHFWO\� E\� HPDLO�� WKH�
GRFXPHQW�ZDV� VWLOO� SXEOLFO\�SRVWHG� WR� WKH�/6%$¶V�ZHEVLWH� LQ� -XO\�������)XUWKHU�� WKH�3ODLQWLII�
DGPLWWHG� WR� KDYLQJ� ³D� IXQFWLRQLQJ� HPDLO� DGGUHVV� DW� ZKLFK� >KH� KDV@� UHFHLYHG� /6%$
FRPPXQLFDWLRQV�´� ([K�� ��� 3ODLQWLII¶V� 2EMHFWLRQV� DQG� 5HVSRQVHV� WR� 'HIHQGDQWV¶� )LUVW� 6HW� RI�
5HTXHVWV�IRU�$GPLVVLRQ�WR�WKH�3ODLQWLII��³3O��$GPLVVLRQ�5HVS�´��DW����
��� 6HH�� H�J��� /RXLVLDQD� 6WDWH� %DU� $VVRFLDWLRQ�� %RDUG� RI� *RYHUQRUV� $SSURYHV� 6XSSRUW� RI� ���
/HJLVODWLYH�%LOOV��%DU�%ULHIV��0D\�������DW�����DYDLODEOH�DW��
KWWSV���ZZZ�OVED�RUJ�GRFXPHQWV�SXEOLFDWLRQV�%DU%ULHIV�%ULHIV�0D\���� SGI���
��6HH�³6HVVLRQ�,QIRUPDWLRQ�IRU�WKH������5HJXODU�6HVVLRQ´��DYDLODEOH�DW�
KWWSV���OHJLV�OD�JRY�/HJLV�6HVVLRQ,QIR�6HVVLRQ,QIRB��56�DVS[���
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RFFXUUHG�PRUH�WKDQ�RQH�\HDU�EHIRUH�WKH�3ODLQWLII�ILOHG�WKLV�DFWLRQ�LQ�$XJXVW�������7KH�3ODLQWLII�

SRVVHVVHG�HQRXJK�LQIRUPDWLRQ�WR�EH�DZDUH�RI�KLV�FODLPV�EDVHG�RQ�DQ\������/HJLVODWLYH�3RVLWLRQV�

ZHOO�EHIRUH�$XJXVW����������7KH�/6%$��SXUVXDQW�WR�LWV�%\�/DZV��UHSRUWHG�LWV������/HJLVODWLYH�

3RVLWLRQV�WR�LWV�PHPEHUV�LQ�LWV�0D\������/HJLVODWLYH�5HSRUW��7KH�/6%$�GLUHFWO\�QRWLILHG�PHPEHUV�

RI�WKH�%DU��VXFK�DV�WKH�3ODLQWLII��RI�WKLV�5HSRUW¶V�DYDLODELOLW\�RQOLQH�LQ�LWV�0D\������%DU�%ULHI����

7KH�ODWHVW�SRVVLEOH�GDWH�E\�ZKLFK�WKH�3ODLQWLII�KDG�QRWLFH�RI�DQ\�SXUSRUWHG�LQMXU\�IURP�WKH������

/HJLVODWLYH�3RVLWLRQV�ZDV�0D\�������PDNLQJ�DQ\�6HFWLRQ������FODLP�EDVHG�RQ�VDLG�FRQGXFW�WLPH�

EDUUHG�E\�WKH�WLPH�KLV�&RPSODLQW�ZDV�ILOHG�LQ�$XJXVW�������%\�H[WHQVLRQ��WKH�3ODLQWLII¶V�FODLPV�

FKDOOHQJLQJ� WKH� HYHQ�PRUH�UHPRWH� /HJLVODWLYH� 3RVLWLRQV� IURP� HDUOLHU� VHVVLRQ� \HDUV� DOVR� KDYH�

SUHVFULEHG��7KH�3ODLQWLII�FDQQRW�HVWDEOLVK�D�OLNHOLKRRG�RI�VXFFHVV�RQ�WKH�PHULWV�ZKHQ�WKH�FODLPV�

RQ�ZKLFK�KLV�&RPSODLQW�LV�EDVHG�DUH�WLPH�EDUUHG����

��� &ODLPV� EDVHG� RQ� SRVW�&RPSODLQW� FRQGXFW� DOVR� ZHUH� QRW� LQFOXGHG� LQ� WKH�

&RPSODLQW�DQG�FDQQRW�EH�D�EDVLV�IRU�D�SUHOLPLQDU\�LQMXQFWLRQ��

7R� WKH� H[WHQW� WKDW� WKH� 3ODLQWLII¶V� UHTXHVW� IRU� SUHOLPLQDU\� LQMXQFWLYH� UHOLHI� LV� EDVHG� RQ�

DOOHJDWLRQV�WKDW�DUH�QRW�WLPH�EDUUHG��WKRVH�FODLPV�ZHUH�QRW�LQFOXGHG�LQ�WKH�&RPSODLQW��7KH�RQO\�

DOOHJDWLRQV�LQ�WKH�3ODLQWLII¶V�SUHOLPLQDU\�LQMXQFWLRQ�PRWLRQ�WKDW�DUH�QRW�WLPH�EDUUHG�UHODWH�WR�WKH�

/6%$¶V������OHJLVODWLYH�SRVLWLRQV����%XW�WKH�3ODLQWLII¶V�$XJXVW������&RPSODLQW�GRHV�QRW�PHQWLRQ�

RU� DGGUHVV� WKH� ODWHU�RFFXUULQJ� ����� OHJLVODWLYH� SRVLWLRQV� UDLVHG� LQ� WKH� 3UHOLPLQDU\� ,QMXQFWLRQ�

0RWLRQ��DQG�WKH�3ODLQWLII�QHYHU�DPHQGHG�KLV�&RPSODLQW�WR�DVVHUW�WKHVH�FODLPV�DV�D�EDVLV�IRU�KLV�

�
���6HH�/RXLVLDQD�6WDWH�%DU�$VVRFLDWLRQ�������/HJLVODWLYH�6HVVLRQ��%RDUG�RI�*RYHUQRUV�$GRSWV�
3RVLWLRQV�RQ����%LOOV��%DU�%ULHIV��0D\�������DW����DYDLODEOH�DW�
KWWS���ILOHV�OVED�RUJ�GRFXPHQWV�SXEOLFDWLRQV�%DU%ULHIV�%ULHIV�0D\���� SGI���
���6HH�6FKHOO�����)��WK�DW����� �
���)RRWQRWHV���±� RI�WKH�0RWLRQ�IRU�3UHOLPLQDU\�,QMXQFWLRQ��'RF��������DQG�WKHLU�DFFRPSDQ\LQJ�
WH[W�DGGUHVV�/6%$�FRQGXFW�WKDW�RFFXUUHG�LQ�������DIWHU�WKH�&RPSODLQW�ZDV�ILOHG��7KH�&RPSODLQW�
YDJXHO\�DOOHJHV�WKDW�WKH�/6%$�WRRN�SRVLWLRQV�RQ����XQLGHQWLILHG�ELOOV�LQ�������'RF����DW�������EXW�
QRQH�RI�WKH������ELOO�SRVLWLRQV� WDNHQ�E\� WKH�/6%$�DUH� LQFOXGHG� LQ�DOOHJDWLRQV� VHW�IRUWK� LQ�WKH�
0RWLRQ�IRU�3UHOLPLQDU\�,QMXQFWLRQ�DV�D�EDVLV�IRU�UHOLHI��
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&RPSODLQW��7KH�3ODLQWLII�GHFOLQHG�WR�ILOH�DQ�DPHQGHG�&RPSODLQW�DIWHU�EHLQJ�JLYHQ�D�UHDVRQDEOH�

RSSRUWXQLW\�WR�GR�VR�IROORZLQJ�WKH�$XJXVW���������VWDWXV�FRQIHUHQFH�LQ�WKLV�PDWWHU����7KLV�IDLOXUH�

WR�DPHQG�LV�UHDVRQ�HQRXJK�WR�GHQ\�WKH�3ODLQWLII¶V�0RWLRQ�IRU�3UHOLPLQDU\�,QMXQFWLRQ��6HH�&ROYLQ�

Y��&DUXVR������)��G������������WK�&LU���������KROGLQJ�WKDW�SODLQWLII�³KD>G@�QR�JURXQGV�WR�VHHN�DQ�

LQMXQFWLRQ� SHUWDLQLQJ� WR� DOOHJHGO\� LPSHUPLVVLEOH� FRQGXFW� QRW� PHQWLRQHG� LQ� KLV� RULJLQDO�

FRPSODLQW´�����³$OWKRXJK�WKHVH�QHZ�DVVHUWLRQV´�LQFOXGHG�LQ�D�PRWLRQ�IRU�D�SUHOLPLQDU\�LQMXQFWLRQ�

³PLJKW�VXSSRUW�DGGLWLRQDO�FODLPV�DJDLQVW�WKH�VDPH�>GHIHQGDQWV@��WKH\�FDQQRW�SURYLGH�WKH�EDVLV�IRU�

D� SUHOLPLQDU\� LQMXQFWLRQ�´�:DOFRWW� Y�� /DUSHQWHU��1R�� �����FY������������:/���������� DW� 
��

�(�'�� /D�� 1RY�� ���� ������ TXRWLQJ�'HYRVH� Y�� +HUULQJWRQ�� ��� )��G� ����� ���� ��WK� &LU�� ������

�DIILUPLQJ� GHQLDO� RI� D� PRWLRQ� IRU� LQMXQFWLYH� UHOLHI� ZKHUH� WKH� PRWLRQ� UHOLHG� RQ� DOOHJHG� SRVW�

FRPSODLQW�FRQGXFW�DQG�WKXV�IDLOHG�WR�³HVWDEOLVK�D�UHODWLRQVKLS�EHWZHHQ�WKH�LQMXU\�FODLPHG�������DQG�

WKH�FRQGXFW�DVVHUWHG�LQ�WKH�FRPSODLQW´����7KH�3ODLQWLII�FDQQRW�HVWDEOLVK�D�OLNHOLKRRG�RI�VXFFHVV�RQ�

WKH�PHULWV�EHFDXVH�WKH�RQO\�FODLPV�LQ�KLV�PRWLRQ�IRU�LQMXQFWLYH�UHOLHI�WKDW�DUH�QRW�WLPH�EDUUHG��WKH�

�����OHJLVODWLYH�SRVLWLRQ�FODLPV��ZHUH�QRW�LQFOXGHG�LQ�KLV�&RPSODLQW����

'�� 7KH� /6%$¶V� DFWLYLWLHV� DUH� JHUPDQH� WR� LWV� OHJLWLPDWH� SXUSRVHV� XQGHU�
0F'RQDOG��

7KH�3ODLQWLII�DOVR�FDQQRW�VXFFHHG�RQ�WKH�PHULWV�EHFDXVH�KH�SUHVHQWV�QR�HYLGHQFH�WKDW�WKH�

/6%$�LV�HQJDJLQJ�LQ�DFWLYLWLHV�WKDW�DUH�QRQ�JHUPDQH��/RXLVLDQD�6XSUHPH�&RXUW�5XOH�;9,,,������

FOHDUO\�OLPLWV�WKH�/6%$�WR�JHUPDQH�DFWLYLWLHV�FRQVLVWHQW�ZLWK�LWV�OHJLWLPDWH�SXUSRVHV�³WR�SURPRWH�

�
���6HH�([K�����3O��$GPLVVLRQ�5HVS���DW�����
���6HH�DOVR�3HUDOWD�Y��0DUWHO��1R��&,9�6���������*(%�������:/����������DW�
���(�'��&DO��'HF��
�����������³>7@KH�UXOH�WKDW�JRYHUQV�LQWHUORFXWRU\�LQMXQFWLRQV��)HG��5��&LY��3������DOVR�LQGLFDWHV�
WKDW�WKH�PDWWHUV�DW�LVVXH�KDYH�WR�EH�HQFRPSDVVHG�E\�WKH�FRPSODLQW��H�J���SURYLVLRQ�ZKLFK�DOORZV�

WKH�KHDULQJ�RQ�SUHOLPLQDU\�LQMXQFWLRQ�WR�EH�DFFHOHUDWHG�LQWR�D�WULDO�RQ�WKH�PHULWV���������1RQH�RI�WKH�
SURYLVLRQV�ZRXOG�PDNH�VHQVH�LI�GLVSXWHV�RXWVLGH�WKH�FRPSODLQW��DQG�RQ�ZKLFK�QR�WULDO�E\�GHILQLWLRQ�
ZLOO�EH�KDG��FRXOG�EH�FRQVLGHUHG�DV�SURFHHGLQJV�IRU�LQMXQFWLRQV�´���
���7KH�+2'�3ROLFLHV�DOVR�DUH�QRW� FRQWLQXLQJ�FRQGXFW��DV�WKH\�KDYH�EHHQ�UHQGHUHG�REVROHWH�E\�
5XOH�;9,,,����� DQG�WKH�HPHUJHQF\�DFWLRQ�WDNHQ�E\�%RDUG�RI�*RYHUQRUV���
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DQG�DVVLVW�WKH�UHJXODWLRQ�RI�WKH�SUDFWLFH�RI�ODZ��LPSURYH�WKH�TXDOLW\�RI�OHJDO�VHUYLFHV��DGYDQFH�WKH�

VFLHQFH�RI�MXULVSUXGHQFH��SURPRWH�WKH�DGPLQLVWUDWLRQ�RI�MXVWLFH��XSKROG�WKH�KRQRU�RI�WKH�&RXUWV�

DQG�RI�WKH�SURIHVVLRQ�RI� ODZ�LQFOXGLQJ�/RXLVLDQD¶V�FLYLO�ODZ�V\VWHP��DQG��JHQHUDOO\��WR�SURPRWH�

WKH� ZHOIDUH� RI� WKH� SURIHVVLRQ� LQ� WKH� 6WDWH�´� ,G�� /HJLVODWLYH� DFWLYLWLHV� IXUWKHU� DUH� OLPLWHG� E\�

/RXLVLDQD�6XSUHPH�&RXUW�UXOH�WR�³LVVXHV�LQYROYLQJ�SUDFWLFH�DQG�SURFHGXUH��WKH�MXGLFLDO�V\VWHP��

DFFHVV� WR� WKH� FRXUWV�� WKH� FRPSHQVDWLRQ� RI� MXGJHV� RU� ODZ\HUV�� RU� WKH� OHJDO� SURIHVVLRQ�� DQG� WR�

UHVSRQGLQJ�WR�DQ\�UHTXHVWV�IRU�LQIRUPDWLRQ�UHFHLYHG�IURP�WKH�OHJLVODWXUH�´�,G��8QGHU�WKH�FXUUHQW�

/RXLVLDQD�6XSUHPH�&RXUW�UXOHV��WKH�/6%$�LV�QRW�SHUPLWWHG�WR�HQJDJH�LQ�DQ\�QRQ�JHUPDQH�DFWLYLW\��

$V�H[DPSOHV�RI�QRQ�JHUPDQH�DFWLYLW\��WKH�3ODLQWLII¶V�PRWLRQ�SUHVHQWV�D�OLWDQ\�RI�SDVW�ELOO�

WLWOHV�RU�WRSLFV��DQG�VKRUW��WUXQFDWHG�VXPPDULHV�RI�SROLF\�SRVLWLRQV�WKH�/6%$�WRRN�LQ�WKH�SDVW��$V�

D� PDWWHU� RI� ODZ�� WKLV� VKRZLQJ� LV� LQVXIILFLHQW� WR� VXFFHHG� RQ� WKH� PHULWV�� 7KH� )LIWK� &LUFXLW�

DFNQRZOHGJHG� LQ�0F'RQDOG� WKDW� WKH� LVVXH� RI� FRQVWLWXWLRQDO� JHUPDQHQHVV� FDQ� EH� D� ³GLIILFXOW�

TXHVWLRQ´�DQG�JRHV�EH\RQG�ZKHWKHU�VXFK�VSHHFK�LV�PHUHO\�SROLWLFDO�RU�LGHRORJLFDO����)��WK�DW������

*HUPDQHQHVV�RI�VSHHFK�DOVR�FDQQRW�EH�GHWHUPLQHG�IURP�D�WLWOH�RU�EULHI�VXPPDU\��6HH�6FKHOO�����

)��WK�DW�������³:KLOH�0U��6FKHOO�SURYLGHG�VKRUW�DQG�SODLQ�GHVFULSWLRQV�RI� WKH�$SULO������DQG�

1RYHPEHU������DUWLFOHV�������ZLWKRXW�WKH�DUWLFOHV�LQ�WKH�UHFRUG��LW�LV�QRW�SRVVLEOH�WR�FRQFOXGH�ZKHWKHU�

WKH�2%$�RQO\�IXUWKHUHG�VSHHFK�JHUPDQH�WR�WKH�UHFRJQL]HG�SXUSRVHV�RI�D�VWDWH�EDU�´������

$V�WR�IXWXUH�VSHHFK��WKH�3ODLQWLII¶V�PRWLRQ�IDLOV�WR�LGHQWLI\�VSHFLILF�RQJRLQJ�QRQ�JHUPDQH�

DFWLYLW\�WKDW�PXVW�EH� UHPHGLHG�� LQYLWLQJ� WKH�&RXUW� WR� LQVWHDG� HQJDJH� LQ� DQ�HQGOHVV�PRQLWRULQJ�

�
���$W�WULDO��WKH�/6%$�FDQ�H[SODLQ�LQ�HDFK�LQVWDQFH�WKH�FRQWH[W�RI�WKHVH�SRVLWLRQV�DQG�ZK\�LWV�VSHHFK�

RQ� HDFK� RI� WKHVH� WRSLFV�ZDV� JHUPDQH�� EXW� WKH� IDFW�ZRXOG� UHPDLQ� WKDW� WKH� VSHHFK� DOUHDG\� KDG�
RFFXUUHG�DQG� WKH� UHTXHVWHG� LQMXQFWLYH� UHOLHI�ZRXOG�QRW� UHPHG\�DQ\�FLUFXPVWDQFH�LQ�ZKLFK� WKH�
/6%$��LQ�KLQGVLJKW��FRXOG�KDYH�LQDGYHUWHQWO\�FURVVHG�D�OLQH�LQWR�QRQ�JHUPDQH�VSHHFK��ZKLFK�WKH�
/6%$�GHQLHV�LQ�DQ\�HYHQW��%XW�WKDW�LVVXH�UHPDLQV��LI�DW�DOO��IRU�D�ODWHU�GDWH��DV�LW�LV�LPSRVVLEOH�WR�
HQMRLQ�VSHHFK�WKDW�DOUHDG\�KDV�RFFXUUHG��
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H[HUFLVH�WR�FRQWLQXDOO\�DVVHVV�WKH�JHUPDQHQHVV�RI�/6%$�VSHHFK��0F'RQDOG�XQHTXLYRFDOO\�KROGV�

WKDW�D�EDU�FDQ�PDLQWDLQ�PDQGDWRU\�PHPEHUVKLS�LI�LW�FHDVHV�QRQ�JHUPDQH�DFWLYLW\����)��WK�DW������

7KH�3ODLQWLII¶V�PRWLRQ��KRZHYHU��GHILHV�DQG�LQYHUWV�WKLV�SULQFLSOH��8QGHU�WKH�3ODLQWLII¶V�DUJXPHQW��

LW� GRHV� QRW� PDWWHU� WKDW� WKH� /6%$� KDV� FHDVHG� LWV� DOOHJHGO\� QRQ�JHUPDQH� DFWLYLW\�� 5DWKHU�� WKH�

3ODLQWLII�FRQWHQGV��WKH�&RXUW�VKRXOG�HOLPLQDWH�PDQGDWRU\�PHPEHUVKLS�QRZ��DQG�WKHQ�PRQLWRU�WKH�

/6%$�IRU�DQ�LQGHILQLWH�SHULRG�RI�WLPH�WR�VHH�LI�DQG�ZKHQ�WKH�/6%$�ZLOO�UHVXPH�QRQ�JHUPDQH�

DFWLYLW\����7KLV�DSSURDFK�KDV�IRXU�IXQGDPHQWDO�SUREOHPV������,W�UHYHUVHV�WKH�EXUGHQ�RI�SURRI�E\�

DOORZLQJ�WKH�3ODLQWLII�WR�REWDLQ�D�SUHOLPLQDU\�LQMXQFWLRQ�EDVHG�RQ�D�EDVHOHVV�DVVXPSWLRQ�WKDW�IXWXUH�

HYHQWV� ZLOO� VXSSRUW� KLV� UHTXHVW�� ���� LW� LV� FRQWUDU\� WR�0F'RQDOG�� ��� LW� LPSRVHV� DQ� LQGHILQLWH�

PRQLWRULQJ�REOLJDWLRQ�RQ�WKH�&RXUW�ZLWKRXW�DQ\�VSHFLILFDWLRQ�RI�ZKHQ�WKH�/6%$¶V�FHVVDWLRQ�RI�

QRQ�JHUPDQH�DFWLYLW\�ZLOO�EH�ORQJ�HQRXJK�WR�ZDUUDQW�D�FKDQJH�LQ�WKH�LQMXQFWLRQ��DQG���� LW�OHDYHV�

RSHQ�IRU�IXUWKHU�OLWLJDWLRQ�ZKDW�WKH�/6%$�PXVW�GR�WR�UHJDLQ�LWV�VWDWXV�DV�D�PDQGDWRU\�EDU��7KH�

3ODLQWLII�KDV�QRW�FDUULHG�KLV�EXUGHQ�WR�LGHQWLI\�SUHVHQWO\�RQJRLQJ�QRQ�JHUPDQH�DFWLYLW\�WKDW�ZRXOG�

DOORZ�KLV�FODLPV�WR�VXFFHHG�RQ�WKH�PHULWV���

(�� 7KH� PRWLRQ� GRHV� QRW� GLVSXWH� WKH� VXIILFLHQF\� RI� WKH� /6%$¶V� +XGVRQ�

SURFHGXUHV��ZKLFK� DUH� DQ� DGHTXDWH� VDIHJXDUG� UHODWLYH� WR� DQ\� DOOHJHG� QRQ�
JHUPDQH�DFWLYLWLHV��

7KH�3ODLQWLII¶V�PRWLRQ� IDLOV�WR�UDLVH�DQ\�FKDOOHQJH�ZKDWVRHYHU� WR� WKH� VXIILFLHQF\�RI�WKH�

/6%$¶V�+XGVRQ�SURFHGXUHV��,Q�IDFW��WKH�3ODLQWLII�GLG�QRW�DWWHPSW�WR�XVH�WKHVH�SURFHGXUHV�SULRU�WR�

RU�VLQFH�WKH�ILOLQJ�RI�WKH�DFWLRQ��DQG�KH�GRHV�QRW�FRQWHVW�LQ�KLV�PRWLRQ��QRU�FDQ�KH��WKDW�WKH\�SURYLGH�

DQ�DGHTXDWH�UHPHG\�IRU�DQ\�FRQFHLYDEOH�KDUP�KH�DOOHJHV�KH�KDV�VXIIHUHG�RU�PD\�VXIIHU��

�
��� 7KLV� LV� VR� HYHQ� WKRXJK� WKH� 3ODLQWLII� KDV� DFNQRZOHGJHG� WKDW� VXFK� DQ� H[HUFLVH� ZRXOG� EH�

XQUHDVRQDEOH��VWDWLQJ�LQ�KLV�GLVFRYHU\�UHVSRQVHV�WKDW�WKH�³'HIHQGDQWV�FDQQRW�UHDVRQDEO\�H[SHFW�
3ODLQWLII�WR�UHYLHZ�HYHU\�DFWLYLW\�WKH�/6%$�KDV�HQJDJHG�LQ�WR�PDNH�D�GHWHUPLQDWLRQ�DV�WR�ZKHWKHU�
LW�ZDV�JHUPDQH�´�([K�����3O��5RJ��5HVS��DW����7KH�&RXUW�OLNHZLVH�FDQQRW�UHDVRQDEO\�EH�H[SHFWHG�
WR�PRQLWRU�DQG�UHYLHZ�DOO�/6%$�VSHHFK�LQ�WKH�XQOLNHO\�HYHQW�WKDW�LQ�WKH�IXWXUH�WKH�/6%$�PLJKW�
H[FHHG�WKH�ERXQGDULHV�RI�JHUPDQHQHVV�VHW�E\�WKH�/RXLVLDQD�6XSUHPH�&RXUW��
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8QGHU�.HOOHU� DQG�0F'RQDOG�� D� VWDWH� EDU� DVVRFLDWLRQ� PXVW� SURYLGH� FHUWDLQ� SURFHGXUDO�

VDIHJXDUGV� �NQRZQ�DV�+XGVRQ�SURFHGXUHV���� WR�DYRLG�FRPSHOOHG�VXEVLGL]DWLRQ�RI�QRQ�JHUPDQH�

VSHHFK�� ���� 8�6�� DW� ���� 7KH� /6%$¶V� FXUUHQW� UXOHV� DQG�%\�/DZV�PHHW� WKHVH� UHTXLUHPHQWV� WR�

UHPHG\�SRWHQWLDOO\�QRQ�JHUPDQH�VSHHFK��$Q\�PHPEHU�RI�WKH�/6%$�³ZKR�REMHFWV�WR�WKH�XVH�RI�

DQ\� SRUWLRQ� RI� WKH�PHPEHU¶V�EDU� GXHV� IRU� DFWLYLWLHV� KH� RU� VKH� FRQVLGHUV� SURPRWHV� RU� RSSRVHV�

SROLWLFDO�RU�LGHRORJLFDO�FDXVHV�PD\�UHTXHVW�WKH�%RDUG�WR�UHYLHZ�WKH�PHPEHU¶V�FRQFHUQV�´�/6%$�

%\�/DZV�DUW��;,,������$���)ROORZLQJ�WKH�UHFHLSW�RI�D�ZULWWHQ�REMHFWLRQ��WKH�/6%$�³VKDOO�SURPSWO\�

GHWHUPLQH�WKH�SUR�UDWD�DPRXQW�RI� WKH�REMHFWLQJ�PHPEHU¶V�PHPEHUVKLS�GXHV�DW�LVVXH��DQG�VXFK�

DPRXQW�VKDOO�EH�SODFHG�LQ�HVFURZ�SHQGLQJ�GHWHUPLQDWLRQ�RI�WKH�PHULWV�RI�WKH�REMHFWLRQ�´�,G��,I�WKH�

%RDUG� RI� *RYHUQRUV� GLVDJUHHV� WKDW� WKH� DFWLYLW\� FKDOOHQJHG� SURPRWHV� RU� RSSRVHV� SROLWLFDO� RU�

LGHRORJLFDO� FDXVHV²DQ� XQOLNHO\� HYHQW� FRQVLGHULQJ� WKDW� ³>D@Q\� UHIXQG�������VKDOO� EH� IRU� WKH�

FRQYHQLHQFH�RI�WKH�/6%$�´�LG��DW�����%�²WKH�GLVSXWH�FDQ�EH�VHWWOHG�LQ�DUELWUDWLRQ�XQGHU�D�SDQHO�

VHOHFWHG�MRLQWO\�E\�WKH�PHPEHU�DQG�WKH�$VVRFLDWLRQ��ZLWK�DQ\�DPRXQW�VXEMHFW�WR�GLVSXWH�SODFHG�LQ�

HVFURZ�SHQGLQJ�D�GHWHUPLQDWLRQ��,G��DW�����&���7KLV�+XGVRQ�REMHFWLRQ�SURFHGXUH�VDWLVILHV�.HOOHU���

7KH�3ODLQWLII�DGPLWWHG�WKDW�KH�QHYHU�VRXJKW�D�UHIXQG�IURP�WKH�/6%$�WKURXJK�LWV�REMHFWLRQ�

SURFHGXUHV����QRU�KDV�KH�PDGH�DQ\�RWKHU�³UHTXHVW�RU�GHPDQG�������IRU�WKH�UHIXQG�RI�DOO�RU�SDUW�RI�

�
���7KRXJK�0F'RQDOG�ZDV�FULWLFDO�RI�.HOOHU��.HOOHU�VWDQGV�DV�SUHFHGHQW�DQG�LQGHHG�LQ�%RXGUHDX[�
ZDV�UHFRJQL]HG�DV�D�EDVLV�IRU�RQH�RI�WKH�3ODLQWLII¶V�FODLPV�LQ�WKLV�FDVH����)��WK�DW����� GHVFULELQJ�

3ODLQWLII¶V�FODLP�WKDW�WKH�/6%$¶V�+XGVRQ�SURFHGXUHV�DUH�GHILFLHQW�³EHFDXVH�LW�SXEOLFL]HV�RQO\�LWV�
OHJLVODWLYH�DGYRFDF\�´�� +XGVRQ�SURFHGXUHV�DUH�UHOHYDQW�WR�ERWK�VSHHFK�DQG�DVVRFLDWLRQ�FKDOOHQJHV�
EHFDXVH�� DV�0F'RQDOG� REVHUYHV�� ³.HOOHU�QRWHG� WKDW�DQ� LQWHJUDWHG�EDU� FRXOG�FHUWDLQO\�PHHW� LWV�
$ERRG�REOLJDWLRQ�E\�DGRSWLQJ�WKH�VRUW�RI�SURFHGXUHV�GHVFULEHG�LQ�+XGVRQ�´���)��WK�DW����� $ERRG��
KRZHYHU��LV�DQ� DVVRFLDWLRQ�FDVH��$ERRG�Y��'HWURLW�%G��RI�(G�������8�6������������� 7KH�

VDPH�LPSRUWDQW�JRYHUQPHQW�LQWHUHVWV�UHFRJQL]HG�LQ�WKH�+DQVRQ�DQG�6WUHHW�FDVHV�SUHVXPSWLYHO\�
VXSSRUW�WKH�LPSLQJHPHQW�XSRQ�DVVRFLDWLRQDO�IUHHGRP�FUHDWHG�E\�WKH�DJHQF\�VKRS�KHUH�DW�LVVXH�´���
7KH�ZRUG�³VSHHFK´�GRHV�QRW�DSSHDU� LQ� WKH�PDMRULW\�RSLQLRQ��7KXV��DQ� LQWHJUDWHG�EDU� DOVR� FDQ�
³FHUWDLQO\�PHHW�LWV�>IUHH�DVVRFLDWLRQ@�REOLJDWLRQ´�WKURXJK�+XGVRQ�SURFHGXUHV��6HH���)��WK�DW�����
���([K�����3O��$GPLVVLRQ�5HVS��DW����
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DQ\�GXHV�SD\PHQW´�DV�D�UHVXOW�RI�DOOHJHGO\�XQFRQVWLWXWLRQDO�DFWLYLWLHV����,Q�IDFW��³DSDUW�IURP�WKLV�

OLWLJDWLRQ�´� KH� ³FDQQRW� UHFDOO� DQ\� VSHFLILF� LQVWDQFH� LQ� ZKLFK� KH� KDV� VSHFLILFDOO\� H[SUHVVHG�

GLVDJUHHPHQW� ZLWK� DQ� /6%$� DFWLRQ�´��� )XUWKHU�� WKH� 3ODLQWLII� KDG� QR� NQRZOHGJH� RI� DQ\�

FLUFXPVWDQFHV� LQ�ZKLFK� WKH�/6%$� GHFOLQHG� HLWKHU� WR� SURYLGH� UHTXHVWHG� LQIRUPDWLRQ� DERXW� LWV�

DFWLYLWLHV�WR�D�PHPEHU�RU�LVVXH�D�SDUWLDO�UHIXQG�RI�GXHV�WR�DQ�REMHFWLQJ�PHPEHU����7KH�3ODLQWLII¶V�

PRWLRQ�IRU�SUHOLPLQDU\�LQMXQFWLRQ�LV�GHYRLG�RI�DQ\�FKDOOHQJH�WR�WKH�/6%$¶V�+XGVRQ�SURFHGXUHV��

7KH�3ODLQWLII¶V�IDLOXUH�WR�DYDLO�KLPVHOI�RI�UHPHGLHV�PDGH�UHDGLO\�DYDLODEOH�E\�WKH�/6%$�VSHDNV�WR�

WKH�DEVHQFH�RI�DQ\�JHQXLQH�KDUP�WR�WKH�3ODLQWLII�DQG�WKH�LPSURSULHW\�RI�WKH�LQWHUORFXWRU\�LQMXQFWLYH�

UHOLHI�UHTXHVWHG�LQ�WKLV�PRWLRQ��

)�� $Q\� SDVW� LQVWDQFHV� RI� DUJXDEO\� QRQ�JHUPDQH� VSHHFK� GR� QRW� FRQVWLWXWH� D�
³PDMRU�DFWLYLW\´�RI�WKH�%DU�WR�VXSSRUW�DVVRFLDWLRQDO�LQMXU\��

7R�WKH�H[WHQW�DQ\�RI�WKH�/6%$¶V�SDVW�SRVLWLRQV�DUJXDEO\��DQG�XQLQWHQWLRQDOO\��H[FHHGHG�

WKH�ERXQGDULHV�RI�JHUPDQHQHVV�DV�FODULILHG�LQ�0F'RQDOG��VXFK�FRQGXFW�ZDV�QRW�D�³PDMRU�DFWLYLW\´�

RI�WKH�/6%$��7KH�8�6��6XSUHPH�&RXUW�LGHQWLILHG�LQ�/DWKURS�WKDW�ZKHWKHU�QRQ�JHUPDQH�VSHHFK�

IRUPV�D�³PDMRU�DFWLYLW\´�RI�WKH�LQWHJUDWHG�EDU�VSHDNV�WR�ZKHWKHU�FRPSHOOHG�PHPEHUVKLS�LQ�WKH�EDU�

LPSLQJHV�XSRQ�SURWHFWHG�ULJKWV�RI�DVVRFLDWLRQ��6FKHOO�����)��WK�DW����� FLWLQJ�/DWKURS������8�6��

DW����� :KHQ� WKH�EXON� RI�D� VWDWH�EDU¶V� DFWLYLWLHV� VHUYH� OHJLWLPDWH� IXQFWLRQV�DQG�SXUSRVHV��WKH�

FKDUDFWHU�RI�WKH�LQWHJUDWHG�EDU�PDNHV�FRPSHOOHG�PHPEHUVKLS�FRQVWLWXWLRQDOO\�SHUPLVVLEOH��,G���VHH�

DOVR�0F'RQDOG����)��WK�DW������GHVFULELQJ�/DWKURS¶V�KROGLQJ�WKDW�³FRPSHOOLQJ�WKH�SODLQWLII�WR�SD\�

GXHV�WR�VXFK�D�EDU�DVVRFLDWLRQ�GLG�QRW�YLRODWH�WKH�IUHHGRP�RI�DVVRFLDWLRQ´�ZKHQ�³>W@KRXJK�WKDW�EDU�

ZDV�HQJDJHG�LQ�OHJLVODWLYH�DFWLYLW\��WKDW�DFWLYLW\�ZDV�µQRW�WKH�PDMRU�DFWLYLW\�RI�WKH�6WDWH�%DU�¶�DQG��

IXUWKHUPRUH�� LW� ZDV� OLPLWHG� WR� ELOOV� SHUWLQHQW� WR� WKH� OHJDO� SURIHVVLRQ� IRU� ZKLFK� WKHUH� ZDV�

�
���([K���� 3O��5RJ��5HVS��DW�����
���,G��DW����
���([K��� 3O��$GPLVVLRQ�5HVS��DW����
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µVXEVWDQWLDO�XQDQLPLW\�¶´����FLWDWLRQV�RPLWWHG���

7KH� 3ODLQWLII� KDV� EHHQ� D� PHPEHU� RI� WKH� /6%$� IRU� WZHQW\�ILYH� \HDUV���� 'XULQJ� WKRVH�

WZHQW\�ILYH� \HDUV�� WKH� /6%$� KDV� HQJDJHG� LQ� VSHHFK� DQG� DFWLYLWLHV� WR� IXUWKHU� WKH� OHJLWLPDWH�

LQWHUHVWV�RI�DQ�LQWHJUDWHG�EDU�DVVRFLDWLRQ��,Q�DOO�WKRVH�WZHQW\�ILYH�\HDUV��WKH�3ODLQWLII�KDV�LGHQWLILHG�

RQO\� D� IHZ� QRZ�REVROHWH� +2'� 3ROLFLHV� DQG� /HJLVODWLYH� 3RVLWLRQV� WKDW� KH� FRQWHQGV� �ZLWKRXW�

HYLGHQWLDU\� VXSSRUW��ZHUH� LPSURSHUO\� SROLWLFDOO\�RU�LGHRORJLFDOO\�PRWLYDWHG� LQ�YLRODWLRQ�RI�KLV�

)LUVW�$PHQGPHQW�ULJKWV��7KH�/6%$�ZLOO�EH�DEOH�WR�GHPRQVWUDWH�WKDW�WKHVH�FODLPV�DUH�XQIRXQGHG�

RQ�WKH�PHULWV��EXW�HYHQ�LI�DQ�LVRODWHG� LQVWDQFH�RI�SDVW�/6%$�VSHHFK�LQ�WZHQW\�ILYH�\HDUV�ZHUH�

GHWHUPLQHG�WR�KDYH�EHHQ�QRQ�JHUPDQH�E\�SUHVHQW�GD\�VWDQGDUGV��WKH�3ODLQWLII�VKRXOG�QRW�SUHVHQWO\�

DQG�LPPHGLDWHO\�EH�H[FXVHG�IURP�/6%$�PHPEHUVKLS�RQ�WKDW�EDVLV��1RQ�JHUPDQH�DFWLYLW\�GRHV�

QRW� FRQVWLWXWH� D� ³PDMRU� DFWLYLW\´� RI� WKH� /6%$� DQG� WKH� FKDUDFWHU� DQG� TXDOLW\� RI� WKH� /6%$¶V�

DFWLYLWLHV���� LQFOXGLQJ� LWV� JHUPDQH� OHJLVODWLYH� DGYRFDF\�� VXSSRUWV� FRQVWLWXWLRQDOO\� SHUPLVVLEOH�

FRPSHOOHG�PHPEHUVKLS�XQGHU�/DWKURS���

9�� *,9(1� 7+(� /,0,7('� $&7,9,7<� $7� ,668(� $1'� $02817� 2)� 7,0(� %()25(� %$5�

5(*,675$7,21� $1'� 3$<0(176� $5(� '8(�� 7+(� %$/$1&(� 2)� (48,7,(6� $1'� 38%/,&�
,17(5(67�)$9256�7+( '()(1'$176��

7KH�3ODLQWLII�KDV�IDLOHG�WR�GHPRQVWUDWH�LUUHSDUDEOH�KDUP�RU�D�OLNHOLKRRG�RI�VXFFHVV�RQ�WKH�

PHULWV��DGGLWLRQDOO\��WKH�EDODQFH�RI�HTXLWLHV�DQG�SXEOLF�LQWHUHVW�IDFWRUV�ZHLJKV�VWURQJO\�LQ�IDYRU�RI�

WKH�/6%$�DQG�DJDLQVW�JUDQWLQJ�LQWHUORFXWRU\�UHOLHI��:KHQ�DQ�LPSRUWDQW�SXEOLF�LQWHUHVW�KDV�EHHQ�

HVWDEOLVKHG�� WKH� EDODQFH� RI� KDUP� WR� WKH� LQWHUHVW� DGYDQFHG� E\� WKH� 3ODLQWLII� PXVW� EH� FULWLFDOO\�

H[DPLQHG�EHIRUH�D�SUHOLPLQDU\�LQMXQFWLRQ¶V�LVVXDQFH��6HH�:LQWHU�Y��1DW��5HV��'HI��&RXQFLO��,QF���

����8�6����������������

�
���6HH�3O�¶V�'HFO���'RF��������DW���
���6HH�DOVR�([K�����'HFO��RI�5REHUW�$��.XWFKHU��SURYLGLQJ�DGGLWLRQDO�LQIRUPDWLRQ�RQ�WKH�OHJLVODWLYH�
SRVLWLRQV�FKDOOHQJHG�LQ�WKH�3ODLQWLII¶V�PRWLRQ���
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0DLQWDLQLQJ�DQ�LQWHJUDWHG�EDU�SURPRWHV�OHJLWLPDWH�SXEOLF�LQWHUHVWV�LQ�UHJXODWLQJ�WKH�OHJDO�

SURIHVVLRQ�DQG�LPSURYLQJ�WKH�TXDOLW\�RI�OHJDO�VHUYLFHV��0F'RQDOG����)��WK�DW����� FLWLQJ�.HOOHU��

����8�6��DW���±�����7KH�3ODLQWLII¶V�FRPSHOOHG�PHPEHUVKLS�LQ�WKH�/6%$�ZKLFK��E\�5XOH��PXVW�

³OLPLW�LWV�DFWLYLWLHV�WR�WKRVH�WKDW�DUH�FRQVWLWXWLRQDOO\�JHUPDQH�WR�LWV�SXUSRVHV´���GRHV�QRW�YLRODWH�

KLV�)LUVW�$PHQGPHQW�ULJKWV�SHQGLQJ�WULDO�RQ�WKH�PHULWV��7KH�3ODLQWLII¶V�FRQWHQWLRQ�WR�WKH�FRQWUDU\�

LQYLWHV�WKH�&RXUW�WR�LJQRUH�WKH�UHFRJQL]HG��OHJLWLPDWH�SXEOLF�LQWHUHVWV�WKDW�PDQGDWRU\�EDUV�VHUYH�

LQ�UHJXODWLQJ� WKH� OHJDO�SURIHVVLRQ�DQG� LPSURYLQJ�OHJDO� VHUYLFHV� LQ� IDYRU�RI�KLV�VSHFXODWLYH�DQG�

XQULSH�FODLP�WKDW�WKH�/6%$�FRXOG�SRWHQWLDOO\�YLRODWH�KLV�ULJKWV�SHQGLQJ�WULDO�RQ�WKH�PHULWV���

0RUHRYHU�� JUDQWLQJ� D� SUHOLPLQDU\� LQMXQFWLRQ� RQ� WKLV� VKRZLQJ� ZRXOG� HQJHQGHU� IXUWKHU��

QHHGOHVV��WLPH�FRQVXPLQJ�OLWLJDWLRQ�IRU�WKH�SDUWLHV�DQG�WKH�&RXUW��1RWDEO\��WKH�6WDWH�%DU�RI�7H[DV�

QRZ� IDFHV� D� FODVV� DFWLRQ� FRPSODLQW� IROORZLQJ� LVVXDQFH� RI� WKH� )LIWK� &LUFXLW¶V� LQMXQFWLRQ� LQ�

0F'RQDOG�RQ�WKH�IXOO�HYLGHQWLDU\�UHFRUG�LQ�WKDW�FDVH��6HH�%HQQHWW�Y��6WDWH�%DU�RI�7H[DV����� FY�

���������� :/����������6�'��7H[��$XJXVW������������,VVXDQFH�RI�D�SUHOLPLQDU\�LQMXQFWLRQ�KHUH�

ZRXOG�DFFRPSOLVK�QR�FKDQJH�IRU�WKH�3ODLQWLII��EXW�ZRXOG�LQYLWH�PRUH�OLWLJDWLRQ�E\�WKRVH�ZKR�PD\�

ZLVK�QRW�WR�SD\�EDU�GXHV��2Q�WKLV�VKRZLQJ��WKH�3ODLQWLII�KDV�QRW�GHPRQVWUDWHG�WKDW�WKH�EDODQFH�RI�

HTXLWLHV�RU�SXEOLF�LQWHUHVW�IDYRUV�LVVXDQFH�RI�D�SUHOLPLQDU\�LQMXQFWLRQ��

9,�� &21&/86,21�

7KH� 3ODLQWLII� IDFHV� QR� LPPLQHQW� KDUP� IURP� WKH� 'HIHQGDQWV�� DQG� KH� KDV� QRW� VKRZQ� D�

OLNHOLKRRG�RI� VXFFHVV� RQ� WKH�PHULWV� RQ� KLV� IRUHFORVHG�� PRRW�� DQG� XQWLPHO\� FODLPV� RU� WKDW� WKH�

EDODQFH� RI� HTXLWLHV� DQG� SXEOLF� LQWHUHVW� IDYRUV� D� SUHOLPLQDU\� LQMXQFWLRQ�� )RU� WKHVH� UHDVRQV�� WKH�

'HIHQGDQWV�UHVSHFWIXOO\�UHTXHVW�WKDW�WKH�3ODLQWLII¶V�PRWLRQ�EH�GHQLHG��

�

�
���5XOH�;9,,,�������
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5HVSHFWIXOO\�VXEPLWWHG��
�
�
�V��5LFKDUG�&��6WDQOH\�� � ��
5LFKDUG�&��6WDQOH\�������

(YD�-��'RVVLHU��������
.DWKU\Q�:��0XQVRQ��������
67$1/(<��5(87(5��5266
�7+251721�	�$/)25'��/�/�&��
����3R\GUDV�6WUHHW��6XLWH������

1HZ�2UOHDQV��/RXLVLDQD�����
7HOHSKRQH�� ���������������
)DFVLPLOH���� �
�
&RXQVHO�IRU�WKH�'HIHQGDQWV�
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81,7('�67$7(6�',675,&7�&2857�
($67(51�',675,&7�2)�/28,6,$1$�

5$1'<�-��%28'5($8;��

3ODLQWLII��

Y��

/28,6,$1$�67$7(�%$5�$662&,$7,21��
(7�$/��

'HIHQGDQWV��

&LYLO�$FWLRQ�1R�����FY�������

6(&7,21�³,´�����

-XGJH�/DQFH�0��$IULFN�

0DJLVWUDWH�-XGJH�-DQLV�YDQ�0HHUYHOG�

'(&/$5$7,21�2)�/25(77$�/$56(1

,��/25(77$�/$56(1��GHFODUH�DV�IROORZV�SXUVXDQW�WR����8�6�&����������

�� ,� DP� WKH� ([HFXWLYH� 'LUHFWRU� RI� WKH� /RXLVLDQD� 6WDWH� %DU� $VVRFLDWLRQ� �³/6%$´��� D

SRVLWLRQ� ,� KDYH� KHOG� VLQFH� ������ ,Q� WKDW� FDSDFLW\�� ,� DP� UHVSRQVLEOH� IRU� WKH� RYHUDOO

DGPLQLVWUDWLRQ� RI� WKH� /6%$¶V� DFWLYLWLHV�� ,�ZRUN� FORVHO\�ZLWK� WKH� RIILFHUV��%RDUG� RI

*RYHUQRUV��DQG�+RXVH�RI�'HOHJDWHV�RQ�WKH�/6%$¶V�SURJUDPV�DQG�RSHUDWLRQV��,�ZRUN

ZLWK�WKH�OHDGHUVKLS�RQ�VWUDWHJLF�DQG�ILQDQFLDO�SODQQLQJ��,�PDQDJH�WKH����SHUVRQ�VWDII

DQG�JHQHUDOO\�RYHUVHH�WKH�GD\�WR�GD\�RSHUDWLRQV�RI�WKH�/6%$�

�� ,�KDYH�SHUVRQDO�NQRZOHGJH�RI�DOO�IDFWV�VWDWHG�LQ�WKLV�GHFODUDWLRQ��DQG�LI�FDOOHG�WR�WHVWLI\�

,�FRXOG�DQG�ZRXOG�WHVWLI\�FRPSHWHQWO\�WKHUHWR�

�� /RXLVLDQD�$WWRUQH\�'LVFLSOLQDU\�%RDUG��³/$'%´ $VVHVVPHQW�DQG�/6%$�0HPEHUVKLS

'XHV� DUH�GXH�DQG�SD\DEOH�RQ� -XO\��VW�RI� HDFK�FDOHQGDU� \HDU�� XQOHVV� WKH� GHDGOLQH� LV

RWKHUZLVH�H[WHQGHG�

�� $WWRUQH\V� PD\� HOHFW� WR� SD\� WKH� /$'%� $VVHVVPHQW� DQG� /6%$�0HPEHUVKLS� 'XHV

RQOLQH�

EXHIBIT 1

Case 2:19-cv-11962-LMA-JVM   Document 69-1   Filed 10/29/21   Page 1 of 18



��
�

��� ,I�DQ�DWWRUQH\�HOHFWV�WR�SD\�WKH�DVVHVVPHQW�DQG�GXHV�RQOLQH��WKH�ILUVW�VWHS�UHTXLUHV�ILOLQJ�

DQ�DWWRUQH\�UHJLVWUDWLRQ�VWDWHPHQW���

��� ,I� WKH�/6%$� UHFHLYHV�SD\PHQW� YLD�$XWRPDWHG�&OHDULQJ�+RXVH� RU�&UHGLW�&DUG�� WKDW�

FRQILUPV�WKDW�WKH�DWWRUQH\�UHJLVWUDWLRQ�VWDWHPHQW�ZDV�ILOHG��

��� 5DQG\�-��%RXGUHDX[�LV�D�PHPEHU�RI�WKH�/RXLVLDQD�6WDWH�%DU�$VVRFLDWLRQ���

��� )RU�WKH���������� WHUP��0U��%RXGUHDX[�RZHG������LQ�/6%$�0HPEHUVKLS�'XHV�DQG�

�����LQ�/$'%�$VVHVVPHQW�IHHV���

��� 2Q�-XO\����������0U��%RXGUHDX[�SDLG������IRU�WKH�FRPELQHG�/6%$�PHPEHUVKLS�GXHV�

DQG�/$'%�DVVHVVPHQW�IHHV��6HH�([K����$��

����0U��%RXGUHDX[�HOHFWHG�WR�SD\�WKH�DVVHVVPHQW�DQG�GXHV�RQOLQH�E\�$XWRPDWHG�&OHDULQJ�

+RXVH�FKHFN��

����7KH�/6%$�DFFHSWHG�0U��%RXGUHDX[¶V�SD\PHQW�DQG�SURYLGHG�KLP�D�UHFHLSW�FRQILUPLQJ�

DFFHSWDQFH�RI�WKH�SD\PHQW��

����7KLV�SD\PHQW�DQG�UHFHLSW� LQGLFDWH� WKDW�0U��%RXGUHDX[� ILOHG�KLV�DWWRUQH\�UHJLVWUDWLRQ�

VWDWHPHQW�RQOLQH��

����2Q�-XO\����������WKH�8QLWHG�6WDWHV�&RXUW�RI�$SSHDOV��)LIWK�&LUFXLW��GHFLGHG�0F'RQDOG�

Y��/RQJOH\����)��WK�������WK�&LU���������

����2Q�-XO\����������WKH�/6%$�%RDUG�RI�*RYHUQRUV��XVLQJ�WKH�HPHUJHQF\�DXWKRULW\�JUDQWHG�

WR� LW� LQ� WKH� /6%$� %\�/DZV�� YRWHG� WR� VXVSHQG� WKH� /HJLVODWLRQ� &RPPLWWHH� DQG� DOO�

OHJLVODWLYH� DFWLYLWLHV� XQWLO� WKH� +RXVH� RI� 'HOHJDWHV� FRQYHQHV� IRU� LWV� -DQXDU\� �����

PHHWLQJ��

�����)ROORZLQJ� WKLV�DFWLRQ��/6%$�3UHVLGHQW�+��0LQRU�3LSHV�� ,,,�� H[SODLQHG�� ³0F'RQDOG�

XQOHVV�PRGLILHG�LV�JRYHUQLQJ�ODZ��DQG�WKH�/6%$�LQWHQGV�WR�FRPSO\�ZLWK�LW��6XVSHQGLQJ�
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�

DOO� OHJLVODWLYH� DFWLYLWLHV� DOORZV� WKH�/6%$� WR� UHYLHZ�0F'RQDOG� DQG� HQVXUH� WKDW� DQ\�

IXWXUH�DFWLYLW\�FRPSOLHV�ZLWK�WKH�JXLGDQFH�SURYLGHG�E\�WKH��WK�&LUFXLW�´�

����+��0LQRU�3LSHV��,,,��IXUWKHU�H[SODLQHG��³7KH�/6%$�IRU�\HDUV�KDV�IRFXVHG�RQ�HQVXULQJ�

WKDW�LWV�DFWLYLWLHV�DQG�H[SHQGLWXUHV�DUH�JHUPDQH� WR� UHJXODWLQJ�RU� LPSURYLQJ� WKH�OHJDO�

SURIHVVLRQ��$OWKRXJK�ZH�ZRXOG�KDYH�SUHIHUUHG�DQ�DIILUPDWLRQ�IURP�WKH��WK�&LUFXLW��ZH�

DUH�FRQILGHQW�WKDW�WKH�FRXUWV�ZLOO�FRQILUP�WKDW�RXU�SURFHGXUHV�VDIHJXDUG�DJDLQVW�WKH�%DU�

HQJDJLQJ�LQ�SROLWLFDO�DQG�LGHRORJLFDO�DFWLYLWLHV��:KLOH�ZH�DZDLW�IXUWKHU�JXLGDQFH�IURP�

WKH�(DVWHUQ�'LVWULFW�ZH�ZLOO�FRQWLQXH�WR�ZRUN�IRU�WKH�ODZ\HUV�RI�/RXLVLDQD�WKURXJK�RXU�

UHJXODWLRQ�RI�WKH�SUDFWLFH�RI�ODZ�DQG�P\ULDG�PHPEHU�VHUYLFHV�DQG�SURJUDPV�´��

����2Q�-XO\�����������0U��%RXGUHDX[�ILOHG�D�0RWLRQ�IRU�3UHOLPLQDU\�,QMXQFWLRQ�DVNLQJ�WKDW�

KH�QRW�KDYH�WR�SD\�/6%$�GXHV�GXULQJ�WKH�SHQGHQF\�RI�KLV�DFWLRQ��

����6LQFH�WKH�LVVXDQFH�RI�WKH�0F'RQDOG�GHFLVLRQ��KRZHYHU��WKH�/6%$�DOUHDG\�KDG�EHHQ�

ZRUNLQJ� WR� UHYLHZ� LWV� SURFHGXUHV� DQG� DFWLYLWLHV� WR� HQVXUH� WKDW� DQ\� IXWXUH� DFWLYLW\�

FRPSOLHV�ZLWK�WKH�JXLGDQFH�SURYLGHG�E\�WKH�)LIWK�&LUFXLW���

����2Q�6HSWHPEHU�����������WKH�/RXLVLDQD�6XSUHPH�&RXUW�SURPXOJDWHG�5XOH�;9,,,�����

ZKLFK�FRGLILHG�WKH�FRQVWLWXWLRQDO�JHUPDQHQHVV�VWDQGDUG�DQG�OLPLWHG�WKH�DFWLYLWLHV�RI�WKH�

/6%$�WR�WKRVH�WKDW�DUH�FRQVWLWXWLRQDOO\�JHUPDQH�WR�LWV�SXUSRVHV�DV�VWDWHG�LQ�WKH�5XOH��

SODFLQJ� DOO� DXWKRULW\� IRU� OHJLVODWLYH� SRVLWLRQV�ZLWK� WKH� %RDUG� RI�*RYHUQRUV�� QRW� WKH�

+RXVH�RI�'HOHJDWHV��7KH�%RDUG�RI�*RYHUQRUV�H[LVWV�LQGHSHQGHQWO\�XQGHU�$UWLFOH�9,,�RI�

WKH�/6%$�$UWLFOHV�RI�,QFRUSRUDWLRQ�

����7KH�/6%$�LQWHQGV�WR�FRPSO\�IXOO\�ZLWK�/RXLVLDQD�6XSUHPH�&RXUW�5XOH�;9,,,����� DQG�

WKH�ODZ�RI�WKH�)LIWK�&LUFXLW��
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����2Q� 2FWREHU� ���� ������ WKH� %RDUG� RI� *RYHUQRUV� XQDQLPRXVO\� SDVVHG� D� UHVROXWLRQ�

UHFRJQL]LQJ�WKDW�WKH�/6%$�LV�ERXQG�E\�5XOH�;9,,,�������DV�DPHQGHG�6HSWHPEHU�����

������DQG�VWDWHG�WKDW�LW�³ZLOO�WDNH�QR�DFWLRQ�LQFRQVLVWHQW�ZLWK�5XOH�;9,,,��6HFWLRQ��´�

DQG�³VXVSHQG>HG@�DQ\�>/6%$@�DFWLYLW\�QRW�ZLWKLQ�LWV�VFRSH��LQFOXGLQJ�EXW�QRW�OLPLWHG�

WR�DQ\�DFWLRQ�ZLWK�UHVSHFW�WR�OHJLVODWLYH�SROLF\�SURYLVLRQV�SUHYLRXVO\�DGRSWHG�E\� WKH�

+RXVH�RI�'HOHJDWHV��ZKLFK�SURYLVLRQV�DUH�QRZ�REVROHWH�DQG�QR�ORQJHU�HIIHFWLYH�XQGHU�

WKH�WH[W�RI�WKH�5XOH��´�6HH�([K����%��

����2Q�2FWREHU�����������WKH�%DU�*RYHUQDQFH�&RPPLWWHH�XQDQLPRXVO\�YRWHG�WR�SURSRVH�D�

UHVROXWLRQ� WR� WKH� +RXVH� RI� 'HOHJDWHV� ³WKDW� H[LVWLQJ� OHJLVODWLYH� SROLF\� SRVLWLRQV� EH�

UHVFLQGHG�WR�PRUH�DFFXUDWHO\�UHIOHFW�FXUUHQW�SURFHGXUHV�DQG�UHPRYH�REVROHWH�SROLFLHV�

WKDW�DUH�QR�ORQJHU�HIIHFWLYH�´�6HH�([K����&��

����2Q�2FWREHU�����������WKH�%DU�*RYHUQDQFH�&RPPLWWHH�XQDQLPRXVO\�YRWHG�WR�SURSRVH�D�

UHVROXWLRQ�WR�WKH�+RXVH�RI�'HOHJDWHV�UHYLVLQJ�WKH�/6%$¶V�%\�ODZV�³WR�PRUH�DFFXUDWHO\�

UHIOHFW�FXUUHQW�RSHUDWLQJ�SUDFWLFHV�DQG�UHPRYH�RXWGDWHG�DQG�REVROHWH�SURYLVLRQV�WKDW�DUH�

QR�ORQJHU�HIIHFWLYH�´�6HH�([K����'��

����2Q�2FWREHU�����������WKH�%DU�*RYHUQDQFH�&RPPLWWHH�XQDQLPRXVO\�YRWHG�WR�SURSRVH�D�

UHVROXWLRQ�WR�WKH�+RXVH�RI�'HOHJDWHV�WKDW�FHUWDLQ�JHQHUDO�SROLFLHV�RI�WKH�$VVRFLDWLRQ�EH�

DGRSWHG� LQ� DFFRUGDQFH� ZLWK� LWV� $UWLFOHV� RI� ,QFRUSRUDWLRQ�� DUWLFOH� 9,,,� 6HFWLRQ� ���

FRQVLVWHQW�ZLWK�/RXLVLDQD�6XSUHPH�&RXUW�5XOH�;9,,,�������ZLWK�WKHVH�SROLFLHV�QRW�WR�EH�

FRQVLGHUHG�UHODWHG�WR�DQ\�OHJLVODWLRQ�WKDW�PD\�RU�PD\�QRW�EH�SURSRVHG��VDLG�IXQFWLRQ�

QRZ�GHOHJDWHG�H[FOXVLYHO\�WR�WKH�%RDUG�RI�*RYHUQRUV��

D�� 7KH�$VVRFLDWLRQ� VXSSRUWV� WKH� SURWHFWLRQ� RI� WKH� DWWRUQH\�FOLHQW� SULYLOHJH� DQG�

ZRUN�SURGXFW�GRFWULQH�DV�FULWLFDO�WR�DQ�HIIHFWLYH�DWWRUQH\�FOLHQW�UHODWLRQVKLS�DQG�
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/28,6,$1$�67$7(�%$5�$662&,$7,21
%2$5'�2)�*29(51256�

5(62/87,21

:+(5($6��WKH�%RDUG�RI�*RYHUQRUV�UHFRJQL]HV�WKDW�WKH�/RXLVLDQD�6WDWH�%DU�$VVRFLDWLRQ�
LV�ERXQG�E\�/RXLVLDQD�6XSUHPH�&RXUW�5XOH�;9,,,��6HFWLRQ����DV�DPHQGHG�6HSWHPEHU�����������

12:�7+(5()25(�%(�,7�5(62/9('�WKDW�WKH�%RDUG�RI�*RYHUQRUV�ZLOO�WDNH�QR�DFWLRQ�
LQFRQVLVWHQW�ZLWK�5XOH�;9,,,��6HFWLRQ����DQG�KHUHE\�VXVSHQGV�DQ\�/RXLVLDQD�6WDWH�%DU�$VVRFLDWLRQ�

DFWLYLW\�QRW�ZLWKLQ�LWV� VFRSH�� LQFOXGLQJ�EXW�QRW� OLPLWHG� WR�DQ\�DFWLRQ�ZLWK�UHVSHFW� WR� OHJLVODWLYH�
SROLF\� SURYLVLRQV� SUHYLRXVO\� DGRSWHG� E\� WKH� +RXVH� RI� 'HOHJDWHV� �ZKLFK� SURYLVLRQV� DUH� QRZ�
REVROHWH�DQG�QR�ORQJHU�HIIHFWLYH�XQGHU�WKH�WH[W�RI�WKH�5XOH���

5HVSHFWIXOO\�VXEPLWWHG��
����������%RDUG�RI�*RYHUQRUV�

+� 0LQRU�3LSHV�,,,��3UHVLGHQW
6WHSKHQ�,��'Z\HU $GULDQ�*��1DGHDX�
$ODLQQD�5��0LUH &KDUOHV�'��(OOLRWW�
-RKQ�(��0F$XOLIIH��-U� :� 0LFKDHO�6WUHHW

&�$��0DUWLQ�,,, &XUWLV�5��-RVHSK��-U�
*UDKDP�+��5\DQ 7LQD�/��6XJJV
/DUU\�-��&HQWROD $GUHMLD�%RXWWp�6ZDIIRUG
6FRWW�/��6WHUQEHUJ %ODNH�5��'DYLG
(ULQ�2��%UDXG -RKQ�0��&KXUFK

'ZD]HQGUD�-��6PLWK 5RQDOG�-��6FDOLVH��-U�
7RGG��6��&OHPRQV /LOD�7ULWLFR�+RJDQ
.HOO\�0��5DEDODLV $QQ�6��6LGGDOO

8$1,0286/<�$33529('�%<�%2$5'�2)�*29(51256�
2&72%(5����������

EXHIBIT 1-B
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/28,6,$1$�67$7(�%$5�$662&,$7,21�
%$5�*29(51$1&(�&200,77((

5(62/87,21
352326,1*�72�5(6&,1'�/(*,6/$7,9(�32/,&<�326,7,216

:+(5($6�� WKH� %DU� *RYHUQDQFH� &RPPLWWHH� UHFRJQL]HV� WKDW� WKH� /RXLVLDQD� 6WDWH� %DU�

$VVRFLDWLRQ�LV�ERXQG�E\�/RXLVLDQD�6XSUHPH�&RXUW�5XOH�;9,,,��6HFWLRQ����DV�DPHQGHG�6HSWHPEHU�
����������DQG�

:+(5($6�� WKH� %DU� *RYHUQDQFH� &RPPLWWHH� UHFRJQL]HV� WKDW� 5XOH� ;9,,,�� 6HFWLRQ� ���
UHQGHUV� REVROHWH� DQG� QR� ORQJHU� HIIHFWLYH� WKH� OHJLVODWLYH� SROLF\� SRVLWLRQV� WKDW� ZHUH� SUHYLRXVO\�

DGRSWHG�E\�WKH�+RXVH�RI�'HOHJDWHV��DQG�

:+(5($6��WKH�%DU�*RYHUQDQFH�&RPPLWWHH�SURSRVHV�WKDW�WKH�+RXVH�RI�'HOHJDWHV�UHVFLQG�
DQ\� OHJLVODWLYH� SROLF\�SRVLWLRQV� JLYHQ� WKDW�5XOH�;9,,,�� 6HFWLRQ� ���QRZ� UHQGHUV� WKRVH� SRVLWLRQV�
REVROHWH�DQG�QR�ORQJHU�HIIHFWLYH��

12:�7+(5()25(�%(�,7�5(62/9('�WKDW�WKH�%DU�*RYHUQDQFH�&RPPLWWHH�SURSRVHV�WR�
WKH�+RXVH�RI�'HOHJDWHV�WKDW�H[LVWLQJ�OHJLVODWLYH�SROLF\�SRVLWLRQV�EH�UHVFLQGHG�WR�PRUH�DFFXUDWHO\�
UHIOHFW�FXUUHQW�SURFHGXUHV�DQG�UHPRYH�REVROHWH�SROLFLHV�WKDW�DUH�QR�ORQJHU�HIIHFWLYH����

5HVSHFWIXOO\�VXEPLWWHG��
����������%DU�*RYHUQDQFH�&RPPLWWHH�

5REHUW�$��.XWFKHU��&KDLU�
5REHUW�/��%XVVH\� .HYLQ�5��0ROOR\�
3UHVWRQ�-��&DVWLOOH��-U�� � -RKQ�+��0XVVHU�,9�

-RVHSK�/��&DYHUO\� � 'DUUHO�-��3DSLOOLRQ�
'DYLG�/��&ROYLQ� 0LFKDHO�$��3DWWHUVRQ�
5HQHH�&KDEHUW�&UDVWR�� +� 0LQRU�3LSHV�,,,
-DPHV�-��'DYLGVRQ�,,,��� 'RQD�.D\�5HQHJDU
6� *X\�GH/DXS 9DOHULH�7��6FKH[QD\GHU

6WHSKHQ�,��'Z\HU &KULVWRSKHU�-��6HOOHUV��-U�
9DO�3��([QLFLRV -RVHSK�/��6KHD��-U�
/DUU\�)HOGPDQ��-U� 5RQDOG�-��6KROHV
'DUU\O�-��)RVWHU $QQ�6��6LGGDOO
(GPXQG�-��*LHULQJ�,9 /DZUHQFH�3��6LPRQ��-U�

%DUU\�+��*URGVN\ 3DWULFN�$��7DOOH\��-U
&DUULH�/H%ODQF�-RQHV %UDGOH\�-��7DWH
5LFKDUG�.��/HHIH 7DYDUHV�$��:DONHU
&�$��³+DS´�0DUWLQ�,,, 3KLOOLS�$��:LWWPDQQ

81$1,0286/<�$33529('�%<�%$5�*29(51$1&(�&200,77(
2&72%(5����������

EXHIBIT 1-C
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1 

LOUISIANA STATE BAR ASSOCIATION 
BAR GOVERNANCE COMMITTEE 

RESOLUTION PROPOSING AMENDMENTS TO THE BY-LAWS TO THE 
HOUSE OF DELEGATES 

WHEREAS, the Bar Governance Committee conducted a comprehensive review of the 
Association’s By-Laws in order to ensure they adequately reflected the Association’s operating 
practices and procedures and did not contain outdated or obsolete provisions that are no longer 
effective; and 

WHEREAS, the Bar Governance Committee has identified certain areas of these By-Laws 
which should be updated; and 

WHEREAS, as a result of that review the Bar Governance Committee has approved the 
attached proposed revisions to the By-Laws; 

NOW THEREFORE BE IT RESOLVED that the Bar Governance Committee proposes to 
the House of Delegates that the By-Laws be amended as indicated in the attached Exhibit A to more 
accurately reflect current operating practices and remove outdated and obsolete provisions that are 
no longer effective. 

Respectfully submitted: 
2021-2022 Bar Governance Committee 

Robert A. Kutcher, Chair 
Robert L. Bussey  Kevin R. Molloy 
Preston J. Castille, Jr.  John H. Musser IV 
Joseph L. Caverly  Darrel J. Papillion 
David L. Colvin Michael A. Patterson 
Renee Chabert Crasto  H. Minor Pipes III
James J. Davidson III   Dona Kay Renegar
S. Guy deLaup Valerie T. Schexnayder
Stephen I. Dwyer Christopher J. Sellers, Jr.
Val P. Exnicios Joseph L. Shea, Jr.
Larry Feldman, Jr, Ronald J. Sholes
Darryl J. Foster Ann S. Siddall
Edmund J. Giering IV Lawrence P. Simon, Jr.
Barry H. Grodsky Patrick A. Talley, Jr
Carrie LeBlanc Jones Bradley J. Tate
Richard K. Leefe Tavares A. Walker
C.A. “Hap” Martin III Phillip A. Wittmann

UNANIMOUSLY APPROVED BY BAR GOVERNANCE COMMITTEE 
OCTOBER 20, 2021 

EXHIBIT 1-D
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EXHIBIT A 
 

BY-LAWS OF THE LOUISIANA STATE 
BAR ASSOCIATION 

�
�

ARTICLE IV.  RULES AND PROCEDURES; AUTHORITY OF BOARD 

Section 3. Authority of Board 

As specified in Article VIII, Section 1 of the Articles of Incorporation, the Board of 
Governors shall have control of the fiscal affairs of the Association. This authority shall include 
the power to administer the daily affairs of the Association and to obligate the Association in any 
way necessary to carry out its objects and purposes. The fiscal power of the Board shall also 
include, but is not limited to, the power and authority: to enter into contracts; to adopt written 
policies for the investment and reinvestment of Association funds; to invest and reinvest funds 
belonging to the Association in accordance with the written investment policies of the Association; 
to institute suit and to respond to suit on behalf of the Association; to acquire, hold, use and dispose 
of property; to incur liability; to establish pension or other benefits plans for its employees; to 
procure and provide indemnity and/or insurance for its members, officers, agents, and/or 
employees; to make donations to public charities; to make loans in the name of the Association;  
to  buy  and  sell  assets  of  the  Association  or  to  hypothecate  or mortgage assets of the 
Association; and generally to conduct all administrative and fiscal matters of the Association as 
may be reasonable and appropriate in accordance with and in furtherance of the policies of the 
Association. 
(Added June 13, 1996; Amended June 10, 2021) 

�
Also as specified in Article VIII, Section 1 of the Articles of Incorporation, between 

meetings of the House of Delegates the Board of Governors shall serve as an executive council and 
may act upon all emergency and other matters not theretofore determined by the House. Under 
this authority, the Board of Governors may vote to file amicus briefs on behalf of the Association 
if the timing prohibits bringing such matters before the House of Delegates and in accordance with 
the guidelines outlined below. 

�
(1)       In determining whether to approve the drafting and filing of an amicus brief, the 

Board will be governed by the following limitations and conditions; Any proposed brief shall not 
be in conflict with any of the rules, regulations, policies and procedures of the LSBA. Moreover, 
the proposed brief must be related to and relevant to the administration of justice. Specifically, 
amicus briefs may be authorized only when such briefs involve legal questions relating address 
issues involving practice and procedure, the judicial system, access to the regulation of the 
profession, improving the courts, the administration compensation of justicejudges or lawyers, or 
the quality of legal services, but may not legal profession. Filing of amicus briefs shall not be 
authorized for matters that are ideological or political in nature. 

 
(2)      If the Board votes to approve the filing of an amicus brief pursuant to these 

provisions, the President may appoint a committee to review the proposed amicus brief before it 
is filed, to confirm that it complies with these limitations and such other restrictions that may be 
imposed by the Board. 

********** 
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ARTICLE IX.  SECTIONS �

Section 8.  Legislative Activity and Lobbying 
�

In accordance with Louisiana Supreme Court Rule XVIII, Section 6, the LSBA shall limit 
its legislative activities to issues involving practice and procedure, the judicial system, access to the 
courts, the compensation of judges or lawyers, or the legal profession, and responding to any 
requests for information received from the Legislature. Sections’ legislative activities shall likewise 
be limited.�

 
Any section of the Association that desires the Association to take a position on pending 

legislation consistent with the above limitations shall inform the Legislation CommitteeBoard of 
Governors through its staff liaison or the Executive Director of the exact nature of the proposed 
legislation and the section’s recommended position as soon as is practicable after the introduction 
of the legislation, but not later than the final meeting of the Legislation Committee as set forth in 
the Association’s legislative calendar. 

 
Any  section  desiring  to  sponsor  legislation  shall  inform  the  Legislation  Committee 

through its staff liaison or the Executive Director of the exact nature of the proposed legislation 
no later than December 1 for consideration by the Legislation Committee. The section shall provide 
to the Legislation Committee: (a) the specific legislation or policy which is proposed; (b) a 
summary of existing law; (c) principal known proponents and opponents of the legislation or policy 
and, if possible, a brief statement of the reasons for opposition or support by the other legislation 
or policy; and (e) the position which the section recommends be adopted by the 
Association. 

�
No section, or any member of a section in his or her capacity as such, shall express a 

position to the public or engage in legislative activity without prior review by the Legislation 
Committee and authorization from the Board of Governors. 

�
Section 9.  Filing of Amicus Briefs by Sections 

�
The following policies and procedures will apply to the filing of amicus briefs by any and 

all sections of the Louisiana State Bar Association. 
�

1. Each President of the LSBA will appoint a Committee of three (3) attorneys who practice 
law in the State of Louisiana. The President will also appoint two (2) alternate members 
of the Committee in the event that a committee member is unable to satisfy his or her duties 
at the appropriate time, and/or must recuse him or herself. The President shall act under his 
or her authority and discretion in appointing Committee members who he or she  believes  
has  the  requisite  legal  expertise  to  participate  in  the  determination  of whether a 
Section should be allowed to file an amicus brief under these Rules. The Committee will 
have the sole responsibility for determining the propriety of an LSBA Section filing an 
amicus brief. 

�
2. In determining whether a Section should be allowed to file a proposed amicus brief, the 

Committee will be governed by the following limitations and conditions: Any proposed 
brief shall not be in conflict with any of the rules, regulations, policies and procedures of 
the LSBA, or any section of the LSBA. Moreover, the proposed brief must be related to 
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and  relevant  to  the  administration  of  justice.  Specifically,  amicus  briefs  may  be 
authorized only when such briefs involve legal questions relating address issues involving 
practice and procedure, the judicial system, access to the regulation of the profession, 
improving courts, the administration compensation of justicejudges or lawyers, or the 
quality of legal serviceslegal profession., but mayFiling of amicus briefs shall not be 
authorized for matters that are ideological or political in nature. 

�
********** 

ARTICLE X.  STANDING COMMITTEES 

Section 1.  Creation 

The  following  are  the  standing  committees.     The  number  of  members  of  such 
committees, except as provided for hereinafter, shall be set by the President, subject to approval 
of the Board of Governors. 

�
(5) Legislation - Vacated and repealed effective September 14, 2021. Replaced with 

Supreme Court Rule XVIII, Section 6 
(5) Legislation - Consisting of twenty-five (25) members in good standing of this 

Association: fifteen (15) elected by and from the House of Delegates and ten (10) members 
appointed  by  the  President.  All  members  shall  serve  three-year  terms  and  terms  shall  be 
staggered to ensure experience and continuity. The President shall appoint a chair from the 
membership of the committee, which chair shall serve a one-year term. 

�
Each President shall appoint one (1) member from Nominating Committee District 1; one 

(1) member from Nominating Committee District 2; and one (1) member from Nominating 
Committee District 3. Every third president shall also appoint one (1) member from the state at- 
large. 

�
The House of Delegates shall elect its committee members at its June meeting for terms 

that commence on July 1 immediately following the election. To ensure geographically diverse 
representation, there shall be no more than four (4) House of Delegates representatives from a 
judicial district at any given time. 

�
(a) The Legislation Committee shall have the following functions: 

�
1. Inform – To inform the membership of legislation or proposed legislation 

of interest to the legal profession. 
�

2.  Assist – To assist the state legislature by providing information on 
substantive and procedural developments in the law, disseminating 
information to the membership, identifying resources available to the 
legislature, and providing other appropriate non-partisan assistance. 

�
3.   Advocate – To advocate for the legal profession and the public on 

issues affecting the profession, the administration of justice and the 
delivery of legal services in accordance with the policies and procedures 
set forth in Article X of these Bylaws. 
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�
(b)      Legislation Committee members, by running for their positions or accepting 

appointments,  are  committing  to  advance  preparation,  and  to  participation  in  committee 
meetings. If a member is unable to participate, voting by proxy shall be permitted but only as 
hereinafter provided: 

1.   The proxy must represent the same constituency as the member for whom 
he/she is serving as proxy; 

• a proxy for a member elected by and from the House of Delegates 
must be a member of the House of Delegates; 

• a proxy for a member representing a Nominating Committee district 
must have his/her preferred mailing address in that district. 

2.   No person may serve as a proxy for more than one member of the committee. 
3.   No member of the committee may serve as a proxy for another member of the 

committee. 
 

(c)       Should a committee member fail to appoint a proxy by the established deadline, 
the President shall immediately appoint a proxy to represent that committee member for that 
meeting. The President shall use his/her best efforts to appoint a proxy that meets the qualifications 
of clauses 1, 2 and 3 of the preceding paragraph (b). 

�
(d) Committee members may be removed by the President for cause, with cause 

including but not limited to failure to properly prepare for or participate in committee meetings. 
(Amended June 10, 1988; June 27, 2002; January 24, 2004; June 10, 2004; January 21, 2006; January 12, 2008; 
June 12, 2008; June 12, 2009; June 7, 2012; January 16, 2016) 

�
********** 

�
ARTICLE XI.  LEGISLATIVE POSITIONS 

�
1. Scope and Limitations 
�

The Legislation Committee’s activities with respect to recommending consideration or 
adoption of a legislative position by the Association may include matters involving issues 
affecting the profession, the regulation of attorneys and the practice of law, the administration 
of justice, the availability and delivery of legal services to society, the improvement of the 
courts and the legal profession, and such other matters consistent with the mission and purposes 
of the Association. The Committee shall not involve itself in legislation which is ideological 
in nature, unrelated to the practice of law, or which is unnecessarily divisive. 

�
2.  Criteria for Determining Positions 

�
To  assist  in  the determination  of the Association’s  involvement, priorities and 
implementation of legislative positions, the following factors should be considered: 

a.   Importance to the Bar, the legal profession, the administration of justice and to 
society as a whole. 

In accordance with Louisiana Supreme Court Rule XVIII, Section 6, the LSBA shall 
limit its legislative activities to issues involving practice and procedure, the judicial system, 
access to the courts, the compensation of judges or lawyers, or the legal profession, and 
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responding to any requests for information received from the Legislature. Under no 
circumstances shall the Association take positions on any other type of legislation. 
 
2.     b.   Expectations of the public, legislators, and members of the profession regarding the   

      Bar's role in the particular issue involved. 
c.   Level of support within the profession.  Is it a matter of organization-wide interest, or 

is it limited to a few interested parties? 
d.   Likelihood of success within the legislative process. 
e.   Expertise of lawyers as lawyers.  Do lawyers have a unique province of 

understanding or unique role in the issue because of their training, knowledge and 
experience as lawyers? 

f. Currency of issue.  An appraisal of the currency or relevance of a matter.  Would it 
likely capture attention of key decision-makers in the reasonable foreseeable future? 

g.   Image of the profession.  A judgment of how positively the general or the specific 
public will view the profession in light of a particular issue or position. 

h.   Importance to the practice of law.  This deals with the "trade" issues which affect 
lawyers as lawyers regulating or influencing the basic practice of law. 

i. Opportunity for impact. Will a Bar position or effort have an impact on 
actions of decision-makers?  Will it contribute to resolution of the issue? 

(Added June 7, 2012) 
�
2. 3.  Adoption of Legislative Positions 

 
Recommendations from the Legislation Committee concerning  consideration  or adoption 

of a position The Board of Governors shall adopt positions on pending or proposed legislation 
shall be presented to the Board of Governors in accordance with the following procedures: 

 
a.   A super majority of seventy-five percent (75%) of the Legislation CommitteeBoard of 

Governors in attendance at the meeting(s) called for that purpose must approve any 
recommendation(s) to the Board of Governorspositions. 

b.   Recommendations from  the  Legislation  CommitteePositions shall  be  accompanied     
by an explanation of the proposed position(s) and the reasons for adoption. 

c.   In the event that the Legislation Committee has recommendations for consideration 
by the Board of Governors, theThe Board of Governors shall may meet electronically, 
via conference call or in person as called determined by the President. 

d.   Recommendations from the Legislation Committee shall be submitted to the Board of 
Governors prior to deliberation. 

e.   A recommendation of a position on pending or proposed legislation that is presented by 
the Legislation Committee to the Board of Governors shall be the position of the 
Association on that legislation, unless the recommendation is disapproved by a vote 
of at least seventy-five percent (75%) of the Board's members present and voting at a 
meeting at which the recommendation is considered.  If the Legislation Committee's 
recommendation on legislation is disapproved by the requisite vote of the Board, the 
Association shall not take a position on that legislation, absent a further 
recommendation on that legislation by the Legislation Committee that is not 
disapproved by the Board of Governors in the manner provided in this Section. 

f. In the event a member of the Board of Governors desires Board consideration of a bill 
not  presented  to  the  Board  by  the  Legislation  Committee,  the  Board  must  first 
approve such consideration by a seventy-five percent (75%) vote of the Board’s 
members present and voting. Action on the bill is subject to the same seventy-five 
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percent (75%) vote of the Board’s members present and voting as bills presented by the 
Legislation Committee. 

(Amended January 12, 2008; June 12, 2009; June 7, 2012) 
�
43.   Changes to Legislation Where Louisiana State Bar Association Has Adopted Position 

�
It is anticipated that bills may be materially amended after the Louisiana State Bar Association 

has expressed its support or opposition. In such instances, the following procedures shall be 
followed. 

�
a.   The Lobbyist or staff liaison shall consult with the Executive Committee on the bill(s) in 

question and they shall formulate recommendations based on the bill(s) in question. 
b.  The LSBA will electronically transmit this information to members of the Board of 

Governors and Legislation Committee, along with a recommended position the Executive 
Committee believes is most consistent with the Board of Governors’ original vote, along 
with a timeline for submitting comments. 

c.  Following the comment period, the Executive Committee shall meet to consider the 
comments of the Board of Governors and Legislation Committee and determine whether to 
change the Association’s position on the bill. 

(Added January 22, 2005; Amended January 12, 2008; June 7, 2012) 
 

54.   Publication of Legislative Positions 
�

The Louisiana State Bar Association shall timely publish notice of adoption of legislative 
positions in at least one of its regular communications vehicles and shall send electronic notice 
of adoption of legislative positions to Association members. 
(Amended January 12, 2008) 

 
********** 

ARTICLE XII.  LEGISLATIVE POSITIONS AND PUBLIC POLICY 
�
1.  Objection to Use of Bar Dues 

�
A. Submission of Objections 

 
A member of the Louisiana State Bar Association who objects to the use of any portion 

of the member’s bar dues for activities he or she considers promotes or opposes political or 
ideological causes, including activities that are not constitutionally germane to the LSBA’s 
purpose, may request the Board to review the member’s concerns to determine if the Board agrees 
with the member’s objections. Member objections must be filed as follows: 

a.   Any  objection  must  be  filed  within  forty-five  (45)  days  of  the  date  of  the  Bar’s 
publication of notice of the activity to which the member is objecting. 

b.   Member objections must be in writing and must be filed with the Executive Director of 
the Association. 

c.   Failure to object within the time period and in the manner set forth above shall constitute 
a waiver of any right to object. 

�
After a written objection has been received, the Executive Director shall promptly deter- 

mine the pro rata amount of the objecting member’s membership dues at issue, and such amount 
shall be placed in escrow pending determination of the merits of the objection. 
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Upon the deadline for receipt of written objections, the Board of Governors shall have sixty 
(60) days in which to decide whether to give a pro rata refund to the objecting member(s) or to
refer the action to arbitration.
(Added June 7, 2012) 

********** 

ARTICLE XIV. SCOPE AND LIMITATIONS OF HOUSE POLICY 

[Vacated and repealed effective September 14, 2021. Replaced with Supreme Court Rule XVIII, 
Section 6.]�In accordance with these By-Laws, any and all policy positions adopted by the LSBA 
House of Delegates must adhere to and agree with Article XI, §1, of the By-Laws of the Louisiana 
State Bar Association: namely, be limited to matters involving issues affecting the profession, the 
regulation of attorneys and the practice of law, the administration of justice, the availability and 
delivery of legal services to society, the improvement of the courts and the legal profession and such 
other matters consistent with the mission and purposes of the Association; but further limiting such 
positions to legislation which is not ideological in nature, not unrelated to the practice of law, or 
which is not unnecessarily divisive. 
(Added January 18, 2020) 

Revised June 10, 2021 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF LOUISIANA 

RANDY J. BOUDREAUX, 

Plaintiff, 

     v.         

LOUISIANA STATE BAR 
ASSOCIATION, et al. 

      Defendants, 

CIVIL ACTION 

Case No. 2:19-cv-11962 

SECTION “I” (1) 

Judge Lance M. Africk 

Magistrate Judge Janis van Meerveld 

PLAINTIFFS’ OBJECTIONS AND RESPONSES TO 
DEFENDANTS’ FIRST SET OF INTERROGATORIES 

AND REQUESTS FOR PRODUCTION TO THE PLAINTIFF 

Pursuant to Federal Rules of Civil Procedure 33 and 34, Plaintiff objects and responds to 

Defendants’ First Set of Interrogatories and Requests for Production to the Plaintiff as follows. 

GENERAL OBJECTIONS 

1. There are two primary matters on which Defendants might legitimately seek

discovery from Plaintiff in this case: (1) Plaintiff’s compelled membership in, and payment of 

dues to, the Louisiana State Bar Association (“LSBA”); and (2) Plaintiff’s objection to 

subsidizing or otherwise associating with the LSBA and its speech. Plaintiff therefore objects to 

Defendants’ Interrogatories and Requests for Production to the extent that they are not reasonably 

calculated to lead to evidence relevant to those issues. Further, even with respect to those matters, 

very little discovery is necessary or appropriate. With respect to the first matter, Defendants 

EXHIBIT 2
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Subject to and without waiving the foregoing objections, Plaintiff states that he 

cannot recall any specific instance in which he has specifically expressed disagreement 

with an LSBA action apart from this litigation.  

INTERROGATORY NO. 3. 

Please identify and describe with particularity each activity of the LSBA that you 

admit is constitutionally germane. See also Request for Admission No. 7. 

RESPONSE. 

Plaintiff objects to this Interrogatory because it calls for a legal conclusion. 

Plaintiff objects to this Interrogatory because it is overbroad and unduly burdensome, 

both because it is not limited to a specific time period and because, regardless of the time 

period, Defendants cannot reasonably expect Plaintiff to review every activity the LSBA 

has engaged in to make a determination as to whether it was germane.  

INTERROGATORY NO. 4. 

Please identify and describe with particularity all groups and associations of which 

you were or have been a member from January 1, 2018 until the present. Descriptions 

should include, without limitation, the name of the group or entity, whether any dues 

were paid and, if so, the amounts of such dues. 

RESPONSE. 

Plaintiff objects to this Interrogatory because Plaintiff’s membership in 

organizations other than the LSBA is not relevant to any claim or defense in this case. 
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to those anticipated arguments, and (3) identify all facts Plaintiff would cite in support of 

those responses, which could include facts pertaining to events that have not yet 

transpired.  

Subject to and without waiving the foregoing objections, Plaintiff states that this 

lawsuit and Plaintiff’s Motion for Preliminary Injunction are not moot because Plaintiff is 

still required to join the LSBA and subsidize its speech as a condition of practicing law, 

and because he is still forced to associate with the LSBA and its germane and non-

germane speech, including but not limited to the LSBA’s policy positions adopted by its 

House of Delegates, which, on information and belief, remain in effect. 

INTERROGATORY NO. 12. 

Please identify and describe with particularity the declaratory and injunctive relief 

that you seek in this matter (including in the Motion for Preliminary Injunction) and the 

time frame within which you contend such relief should be imposed. Insofar as you seek 

an injunction, describe the precise conduct that you believe should be enjoined and the 

anticipated future dates on which you contend that the conduct would otherwise occur. 

Insofar as you seek a declaratory judgment, describe the precise terms of the judgment 

that you seek, including identifying the “Louisiana statutes, rules, and regulations” that 

you contend are unconstitutional.4 

4 Complaint, p. 20, ¶ A. 
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RESPONSE. 

Plaintiff objects to this Interrogatory because it calls for a legal conclusion. 

Plaintiff objects to this Interrogatory because it is overbroad and unduly burdensome. 

Interrogatories serve to allow a party to discover facts that may be within an opposing 

party’s knowledge. A party is not entitled to use Interrogatories to ask the opposing party 

to develop and present legal arguments or to draft proposed orders.  

Subject to and without waiving the foregoing objections, the relief Plaintiff seeks 

includes but is not limited to the relief requested in the Complaint (which speaks for 

itself), the relief requested in Plaintiff’s Motion for Preliminary Injunction (which speaks 

for itself), and the following: 

• A declaration that requiring attorneys to be members of the LSBA as a condition
of practicing law in Louisiana (as provided by La. R.S. 37:211, La. R.S. 37:213,
and La. S. Ct. XIX § 8(C)) violates attorneys’ rights to free speech and freedom of
association;

• A declaration that requiring attorneys to pay dues to the LSBA as a condition of
practicing law in Louisiana (as provided by La. S. Ct. R. XIX § 8(C) and La. R.
Prof. Cond. 1.1(c)) violates attorneys’ rights to free speech and freedom of
association;

• A declaration that the LSBA’s use of member dues for political or ideological
speech without obtaining members’ affirmative consent in advance violates
attorneys’ rights to free speech and freedom of association;

• A declaration that the LSBA does not provide members with sufficient
information to allow them to protect their First Amendment right not to subsidize
the LSBA’s non-germane activities;
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• An injunction prohibiting Defendants from enforcing the mandatory membership
requirement against Plaintiff;

• An injuncting prohibiting Defendants from enforcing the mandatory dues
requirement against Plaintiff.

This list is non-exhaustive, as the Court has discretion to grant other relief that it

deems just and equitable (as the Complaint requests), and details of any injunction may 

depend on the specific facts presented to the Court.   

INTERROGATORY NO. 13. 

Please identify and describe with particularity the facts that support your 

contention that you have been made to “associate with the LSBA, its other members, or 

its political and ideological speech.”5 

RESPONSE: Plaintiff objects to this Interrogatory because it calls for a legal conclusion. 

Plaintiff objects to this Interrogatory because it is overbroad and unduly burdensome. 

Subject to and without waiving the foregoing objections, Plaintiff states that facts 

supporting this allegation include: 

• The fact that Louisiana requires him and all other attorneys to join the LSBA as a

condition of practicing law;

• The fact that the LSBA engages in political and ideological speech, including but

not limited to the examples set forth in the Complaint and Motion for Preliminary

Injunction;

5 Mtn. Preliminary Injunction, p.7. 
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producing.  

REQUEST FOR PRODUCTION NO. 19. 

Please produce all Documents reflecting any request or demand by you for the 

refund of all or part of any dues payment made by you. 

RESPONSE: Plaintiff has no documents responsive to this Request other than 

documents served on Defendants in this litigation. 

REQUEST FOR PRODUCTION NO. 20. 

Please produce a copy of all Documents you intend to introduce into evidence at 

any hearing or trial in this matter. 

RESPONSE: Plaintiff objects to this Request because it is premature; Plaintiff does not 

yet know what documents he intends to introduce into evidence at any hearing or trial in 

this matter. When Plaintiff determines that he intends to introduce particular documents 

into evidence at a hearing or trial, he will timely supplement this Response.  

REQUEST FOR PRODUCTION NO. 21. 

Please produce a copy of all Documents you intend to use for impeachment at any 

hearing or trial in this matter. 

RESPONSE: Plaintiff objects to this Request because it is premature; Plaintiff does not 

yet know what documents he may use for impeachment at any trial or hearing. When 

Plaintiff determines which documents he intends to use for impeachment, he will timely 

supplement this Response.  
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or is otherwise entitled to an award of attorney’s fees, Plaintiff will timely submit 

appropriate documentation to support his application for fees in accordance with the 

Federal Rules of Civil Procedure, the Local Rules, and any relevant order issued by the 

Court. 

DATED October 1, 2021 by: 

By: /s/ Jacob Huebert 
Jacob Huebert (admitted pro hac vice) 
Timothy Sandefur (admitted pro hac vice) 
Scharf-Norton Center for Constitutional Litigation at the 
GOLDWATER INSTITUTE 
500 E. Coronado Rd. 
Phoenix, AZ 85004 
Telephone: (602) 462-5000 
litigation@goldwaterinstitute.org 

By: /s/ Sarah Harbison______________ 
Sarah Harbison, LSBA No. 31948 
Pelican Center for Justice 
Pelican Institute for Public Policy 
400 Poydras St., Suite 900 
New Orleans, LA 70130 
Telephone: (504) 500-0506 
sarah@pelicaninstitute.org 

By: /s/ Dane S. Ciolino______________ 
Dane S. Ciolino, LSBA No. 19311, T.A. 
DANE S. CIOLINO, LLC 
18 Farnham Place 
Metairie, LA 70005 
dane@daneciolino.com 
(504) 975-3263
https://daneciolino.com

Attorneys for Plaintiff 
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CERTIFICATE OF SERVICE 

I hereby certify that on October 1, 2021, I electronically served the foregoing to: 

Richard C. Stanley 
Eva J. Dossier 
Kathryn W. Munson 
STANLEY, REUTER, ROSS, 
THORNTON & ALFORD, L.L.C. 

909 Poydras Street, Suite 2500  
New Orleans, Louisiana 70112  
rcs@stanleyreuter.com 
ejd@stanleyreuter.com 
kwm@stanleyreuter.com 
Counsel for the Defendants 

/s/ Jacob Huebert 
JACOB HUEBERT 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF LOUISIANA 

RANDY J. BOUDREAUX, 

Plaintiff, 

     v.         

LOUISIANA STATE BAR 
ASSOCIATION, et al. 

      Defendants, 

CIVIL ACTION 

Case No. 2:19-cv-11962 

SECTION “I” (1) 

Judge Lance M. Africk 

Magistrate Judge Janis van Meerveld 

PLAINTIFF’S OBJECTIONS AND RESPONSES TO DEFENDANTS’ 
FIRST SET OF REQUESTS FOR ADMISSION TO THE PLAINTIFF 

Pursuant to Federal Rule of Civil Procedure 36, Plaintiff objects and responds to 

Defendants’ First Set of Requests for Admission to the Plaintiff as follows. 

GENERAL OBJECTIONS 

1. There are two primary matters on which Defendants might legitimately seek

discovery from Plaintiff in this case: (1) Plaintiff’s compelled membership in, and payment of 

dues to, the Louisiana State Bar Association (“LSBA”); and (2) Plaintiff’s objection to 

subsidizing or otherwise associating with the LSBA and its speech. Plaintiff therefore objects to 

Defendants’ Interrogatories and Requests for Production to the extent that they are not reasonably 

calculated to lead to evidence relevant to those issues. Further, even with respect to those matters, 

very little discovery is necessary or appropriate. With respect to the first matter, Defendants 

EXHIBIT 5
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Subject to and without waiving the foregoing objections, Plaintiff admits that the 

LSBA House of Delegates Policy Positions that the LSBA has categorized as pertaining 

to “Regulation of the Practice of Law” in its January 2021 list of policy positions (PLF 

0136) are, on their face, germane to regulating the legal profession.  

REQUEST NO. 8. 

Please admit that you never sought a refund of your LSBA dues payment. 

RESPONSE. 

Admit. 

REQUEST NO. 9. 

Please admit that you have a functioning email address at which you have received 

LSBA communications. 

RESPONSE: 

Admit. 

REQUEST NO. 10. 

Please admit that each of the legislative bills identified in the Complaint was 

considered before or during the 2018 legislative session. 

RESPONSE. 

Plaintiff objects to this Request because it is vague and ambiguous, both in its 

passive-voice use of the phrase “was considered” (making unclear whether the 

Legislature or the LSBA is engaging in the consideration) and in its use of the term 

“identified.” 
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RESPONSE. 

Admit. 

REQUEST NO. 23. 

Please admit that, as of the August 9, 2021 status conference in this matter, you 

were advised, through counsel, that the Defendants’ position is that the Motion for 

Preliminary Injunction includes allegations not made in the Complaint. 

RESPONSE. 

Admit. 

REQUEST NO. 24. 

Please admit that, pursuant to the August 9, 2021 status conference in this matter, 

the Court provided you with a reasonable opportunity to file an amended complaint. 

RESPONSE. 

Admit. 

REQUEST NO. 25. 

Please admit that, after the August 9, 2021 status conference, you declined to file 

an amended complaint.1

RESPONSE. 

Admit. 

1 See Doc. 59. 
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the LSBA’s notice of its activities after filing the Complaint. 

RESPONSE. 

Denied. The Complaint and this litigation constitute an objection to the sufficiency 

of the LSBA’s notice of its activities.  

REQUEST NO. 30. 

Please admit that you have no knowledge of any circumstance in which the LSBA 

has declined to provide requested information about its activities to a member. 

RESPONSE. 

Admit. 

REQUEST NO. 31. 

Please admit that you have no knowledge of any circumstance in which the LSBA 

has declined to issue a partial refund of dues to an objecting member. 

RESPONSE. 

Admit.  

REQUEST NO. 32. 

Please admit that the resolution described in paragraph 41 of the Complaint 

(“resolution ‘urging [a] moratorium on executions ’”) was passed before August 1, 

2018. 

RESPONSE. 

Admit. 
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REQUEST NO. 40. 

Please admit that the Complaint does not identify any activity occurring in 2021. 

RESPONSE. 

Plaintiff objects to this response because it is vague and ambiguous in its use of 

the term “identify.” 

Subject to and without waiving the foregoing objection, Plaintiff admits that the 

specific examples of the LSBA’s political and ideological activity that the Complaint 

identifies necessarily occurred before the Complaint was filed in 2019. 

Dated this 1st Day of October, 2021 by:  

/s/ Jacob Huebert 
Jacob Huebert (admitted pro hac vice) 
Timothy Sandefur (admitted pro hac vice) 
Scharf-Norton Center for Constitutional Litigation at the 
GOLDWATER INSTITUTE 
500 E. Coronado Rd. 
Phoenix, AZ 85004 
Telephone: (602) 462-5000 
litigation@goldwaterinstitute.org 

By: /s/ Sarah Harbison______________ 
Sarah Harbison, LSBA No. 31948 
Pelican Center for Justice 
Pelican Institute for Public Policy 
400 Poydras St., Suite 900 
New Orleans, LA 70130 
Telephone: (504) 500-0506 
sarah@pelicaninstitute.org 
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By: /s/ Dane S. Ciolino 
Dane S. Ciolino, LSBA No. 19311, T.A. 
DANE S. CIOLINO, LLC 
18 Farnham Place 
Metairie, LA 70005 
dane@daneciolino.com 
(504) 975-3263
https://daneciolino.com

Attorneys for Plaintiff 

CERTIFICATE OF SERVICE 

I hereby certify that on October 1, 2021, I electronically served the foregoing to: 

Richard C. Stanley 
Eva J. Dossier 
Kathryn W. Munson 
STANLEY, REUTER, ROSS, 
THORNTON & ALFORD, L.L.C. 

909 Poydras Street, Suite 2500  
New Orleans, Louisiana 70112  
rcs@stanleyreuter.com 
ejd@stanleyreuter.com 
kwm@stanleyreuter.com 
Counsel for the Defendants 

/s/ Jacob Huebert 
JACOB HUEBERT 
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