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on-English  speakers face
challenges in the American justice sys-
tem that can place them at a disadvantage.
Interpreters play a crucial role when non-
English speakers turn to the legal system
to resolve a dispute or are thrust into the
system by instances like being sued or
charged with a crime. The non-English
speakers are dependent on interpreters.

A lot is lost in translation. There must
be competent interpretation in legal mat-
ters. The outcome of a case can turn on
whether a witness establishes critical facts
through testimony with the assistance of an
interpreter. Yet, interpretation is commonly
inadequate in legal proceedings. For in-
stance, one of the authors has witnessed
interpreters who lack sufficient command
of legal terminology to properly translate
that terminology. This author also has wit-
nessed interpreters simply paraphrase to
keep up with the proceedings, instead of
giving a literal word-for-word translation.
In Virginia, a man shouted in Spanish from
the back of a courtroom, “I didn’t rape any-
body!” The outburst was the result of bad
translation from his interpreter. Though the
man was accused of running a red traffic
light, his interpreter told him he was ac-
cused of a “violacion,” which in Spanish
does not mean “violation” but “rape.” The
proper translation was “infraccion.” Such
misunderstandings are surprisingly com-
mon in courts.'

When deciding the admissibility of a
deposition transcript during a trial, some
judges may not fully consider the quali-
fications of the interpreter. When calling
“balls and strikes” during a trial, it is im-
portant that judges consider the transcript
consists of only the interpreter’s translation
of the deponent’s answers to the questions
posed by an interpreter translating the ex-
aminer’s questions. Only the interpreter’s
words are reflected in the transcript.

Should requirements for interpreta-
tion be different whether rendered during
a deposition or a trial? Should family and
friends be permitted to interpret despite
potential bias? Should interpreter qualifi-
cations be examined? Should interpreters
be admitted as experts? These questions
are not often asked or answered.
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Family or friends should not be permit-
ted to interpret. Although such relation-
ships do not per se make an interpretation
lacking, such an interpreter is unlikely to
be neutral and detached. Likewise, attor-
neys should not be permitted to interpret
proceedings for their clients.

What if the deponent is deaf and only
understands Vietnamese, is not profi-
cient in sign language and communicates
through reading lips? Individuals who
are not native Vietnamese speakers, but
became proficient in Vietnamese as a sec-
ond language, may not mouth the words
as a native speaker would, making it in-
appropriate for that individual to serve as
an interpreter. Imagine yourself being ac-
cused of a crime in a country whose first
language you do not speak, read, write or
understand. Imagine yourself being de-
pendent on an interpreter and there being
few rules to ensure adequate interpretation
in your criminal proceeding. Imagine the
tumult you would feel of being thrown
into criminal judicial proceedings in a for-
eign language. The issue is significant.

When it comes to interpretation, no
standard rules or requirements exist from
court to court or judge to judge within the
same court. The translator’s qualifications
and who has to arrange and pay for the
translation services are viable questions
to which the answers are unclear or un-
known.

The number of non-English speak-
ers in the United States has grown rap-
idly. Between the 1990 and 2000 U.S.
Census, the foreign-born population grew
by 57%.* The number of diverse parties
participating in the legal system has sub-
stantially increased. The growth of the
immigrant population creates language
barrier concerns and a shortage of quali-
fied interpreters. “[TThe demand for court
interpreters remains much greater than the
current supply of certified interpreters.”
This shortage has forced many courts to
use “skilled non-certified interpreters on
a regular basis.” Worse, this shortage has
led to “the widespread use of unqualified
and incompetent individuals as interpret-
ers.”

The proliferation in the need for trans-
lation services has led to improvements in
the field of interpretation. The Louisiana
Supreme Court, through its Office of
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Language Access, lists interpreters on its
interpreter roster. These interpreters can
become registered by completing a train-
ing course and passing a written English
examination, agreeing to be bound by
the Code of Professional Responsibility
for Language Interpreters® and passing a
criminal background check. Registered
interpreters are required to complete 12
hours of continuing education every three
years.

Advancement is necessary considering
the stakes at issue. Interpretation is a fac-
tor that cannot be ignored or minimized.
It can be the most essential factor in some
instances, like when a credibility determi-
nation is required. Credibility determina-
tions can become more of a conundrum
when the witness’s testimony is being re-
layed through an interpreter as opposed to
coming directly from the witness.

A single word can have crucial mean-
ing. An inaccurate translation or omission
of one word can result in a terrible injus-
tice. Despite the critical nature interpreta-
tion plays, few safeguards exist for ensur-
ing accurate interpretation. Precautions
are needed to protect non-English speak-
ers’ rights.

There is a need for uniformity in inter-
pretation. The constitutional right to ac-
cess to the courts is dependent on needed
developments. Uniformity in this area will
improve the public’s confidence in the
legal system. Lack of uniformity under-
mines confidence.

With non-English speakers, courts rely
on the work of a court interpreter. The
non-English speaker is almost entirely de-
pendent on an interpreter to navigate the
judicial proceeding. This illustrates the
importance of developing standard rules
to control these proceedings and ensuring
compliance with same, especially when
the record represents only the work of the
interpreter because the untranslated testi-
mony went unrecorded for later review.
The record is a transcript of a second-
hand rendition of a witness’s actual unre-
corded testimony in a language other than
English. Solutions are needed to prevent
inadequate interpretations to avoid the
daunting circumstances that arise when
an individual is in an unfamiliar judicial
system that uses an unfamiliar language.
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Constitutional Rights

Louisiana Constitution Article 1, § 22,
titled “Access to Courts,” provides as fol-
lows:

All courts shall be open and every
person shall have an adequate rem-
edy by due process of law and jus-
tice, administered without denial,
partiality, or unreasonable delay, for
injury to him in his person, proper-
ty, reputation, or other rights.”

In Graham v. Richardson, the Supreme
Court held that “an alien as well as a
citizen is a ‘person’ for equal protection
purposes.” Courts have traditionally rec-
ognized the right of court access for un-
documented workers “to enforce contracts
and redress civil wrongs such as negli-
gently inflicted personal injuries.”

The law establishes a constitutional
right to access to courts. Without adequate
interpretation in legal proceedings, the
ability for non-English speakers to par-
ticipate in the judicial system is compro-
mised in violation of their constitutional
rights to access to courts and equal pro-
tection. Allowing non-English speakers to
exercise their constitutional rights in court
requires adequate interpretation. Anything
short of that denies a class of persons ac-
cess to courts.

In State v. Lopes,® the Louisiana
Supreme Court recognized the constitu-
tional right to an interpreter by explaining
that a “defendant’s constitutional right . . .
to testify in his own behalf may be mean-
ingless if a language barrier causes him
to be misunderstood or he misconstrues
questions posed to him because he sim-
ply does not understand the language.” In
United States v. Carrion," the court indi-
cated “the right to an interpreter rests most
fundamentally on the notion that no de-
fendant should face the kafkaesque spec-
tre of an incomprehensible ritual which
may terminate in punishment.” If an in-
dividual’s understanding of the English
language is not adequate to render him or
her capable of understanding the nature of
the proceedings and his or her rights, that
individual has a right to an interpreter.?
“If a litigant cannot fully understand or
read and write the English language, he is
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entitled to an interpreter.”"?

Louisiana Code of Criminal Procedure
article 25.1 states in part, “Ifanon-English-
speaking person who is a principal party
in interest or a witness in a proceeding be-
fore the court has requested an interpreter,
a judge shall appoint, after consultation
with the non-English-speaking person or
his attorney, a competent interpreter to
interpret or to translate the proceedings to
him and to interpret or translate his testi-
mony.” An interpreter “should be a neutral
and detached individual whose abilities
are first screened by the court and who is
sworn to make a true, literal, and complete
bilateral translation.”* “[ A]n interpreter is
subject to the provisions of [the Louisiana
Code of Evidence] relating to qualifica-
tion as an expert and the administration of
an oath or affirmation that he will make
a true translation.”” A trial judge must
qualify an interpreter as an expert “by
knowledge, skill, experience, training, or
education . . . .”'¢ A trial court must abide
by this mandate. If not, the interpreter uti-
lized fails to meet the required standard,
making the entire proceeding unreliable.

The U.S. Constitution guarantees non-
English speakers standing equal to fluent
English speakers in the judicial system.
Yet, the present judicial system provides
few safeguards to ensure the quality of
the interpretation. Inadequate court inter-
pretation violates the non-English speak-
er’s constitutional rights and undermines
confidence in the judicial system. A non-
English speaker’s right under the Equal
Protection Clause of the 14th Amendment
and the Effective Assistance of Counsel
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Clause of the 6th Amendment are the
rights most likely to be violated when in-
adequate court interpretation occurs. As
the Equal Protection Clause guarantees
the equal protection of United States laws
to any person within its jurisdiction, non-
English speakers should not be harmed in
the judicial system because they cannot
fully comprehend the law’s significance
and consequences. If the Equal Protection
Clause is read according to its plain lan-
guage, an individual’s immigration status
or language ability should not be a detri-
ment while within the jurisdiction of the
United States. “No State shall . . . deny to
any person within its jurisdiction the equal
protection of the laws.”"”

Remedies

Precautions can be instituted to pro-
tect non-English speakers. The Louisiana
Legislature could consider passing laws to
ensure the ability of non-English speak-
ers to communicate with counsel and the
court. Like Congress did with the Court
Interpreters Act,'”® Louisiana laws could
form an administrative office to establish
a certification program for interpreters,
prescribe the qualifications necessary for
certification, determine who meets the
certification standards and certify those
who complete the program.

Since court reporters record only what
the interpreter says, there is no true record
of what the non-English speaker states
during the courtroom proceedings. Due
to the lack of a true record, any appeal
based upon the issue of inadequate court
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interpretation is complicated for a non-
English speaker. In instances where inter-
pretation is used, a recording could be re-
quired for purposes of later review should
an issue arise concerning adequacy.

Because of the increased need for in-
terpretation, the personnel devoted to
court interpretation could be increased.
Courts can expand the number of certified
interpreters to ensure availability of quali-
fied interpreters. To create checks and
balances designed to prevent inadequate
court interpretation, the court can provide
non-English speakers with multiple in-
terpreters, meaning a second interpreter
being present during the interpretation
to act as a check on the first interpreter’s
work or to relieve the interpreter when fa-
tigued. Although these suggestions lead to
increased costs, the risk to an individual’s
rights justifies this increase. Adopting add-
ed checks in court despite the resultant in-
creased costs is justified because it would
protect the individual constitutional rights
of non-English speakers and promote the
integrity of the judicial system.

Should increasing the number of in-
terpreters not be economically feasible,
courts can use already existing, or imple-
ment new, low-cost video and audio re-
cording of the proceedings. A recording of
the interpreted event will include the ut-
terances of the non-English speaker. This
is not available from a court reporter’s
transcript. The recording of the interpreted
exchange would be available for later re-
view by other reviewing court interpreters
if there are concerns about the accuracy of
the original interpretation.

As the non-English speaker’s state-
ments and demeanor would be captured on
film, the reviewing court interpreters can
directly and more accurately interpret the
individual’s firsthand statements from the
recording. With advancements in technol-
ogy, the cost and inconvenience of requir-
ing audio or video monitoring for all court
proceedings requiring interpreters would
be, at worst, negligible. Courts could be
required to audio or video monitor the
exchanges that take place during proceed-
ings requiring interpretation. Audio or
video recordings of criminal suspect inter-
rogations are utilized in courts routinely.
If police are capable of recording suspect
interrogations for legal reasons, courts can
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implement the suggested improvement of
audio or video recordings of interpreted
exchanges to safeguard individual consti-
tutional rights, as well as the integrity of
the judicial system.

With recordings of interpreted ex-
changes, the reviewing court has a more
complete record when determining the ad-
equacy of the relevant interpretation. This
advancement would protect a non-English
speaker’s ability to attack the sufficiency
of the interpretation and hold interpreters
accountable for the adequacy of their in-
terpretations.

Conclusion

Implementing the listed suggestions
can decrease the possibility that inad-
equate interpretations would harm a non-
English speaker’s constitutional rights.
Implementation of any of the above sug-
gestions would be a light burden when
balanced against the possible violation
of a non-English speaker’s rights. Even
though there are more cases involving
non-English speakers, very little checks
exist to guarantee court interpreters are
adequately conveying the non-English
speaker’s words to the court or the court’s
message to the party. Without precautions
to ensure adequate interpretation, the va-
lidity of a proceeding can always be ques-
tioned. Currently, a high risk exists in the
judicial system that a non-English speak-
er’s constitutional rights will be violated
by inadequate interpretation. For exam-
ple, court interpreters play a particularly
crucial role in the criminal plea bargains
when a non-English-speaking defendant
is asked to waive substantial constitutional
rights. Flawed or inadequate court inter-
pretation during the plea-bargain process
can lead to an accused not recognizing the
charge against him or having difficulty
comprehending elements of the charge."
Steps need to be taken to reduce this risk
by adopting safeguards like those pro-
posed above.
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