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/ n the classic French novella by

Antoine de Saint-Exupéry, Le

Petit Prince, the narrator crashes

his plane in the Sahara desert and

encounters the title character who had

been on his exploration of the universe.

Having seen only the dessert and thus a

dusty wasteland, the prince explains to

the aviator that the earth is uninhabited
and covered only in sand.?

If Saint-Exupéry had sent the prince
to Louisiana, the prince might justifiably
have thought that the Pelican State was
characterized with little other than de-
fective wills and disappointed intestate
decedents. As a result of Act 30 of the
2025 Regular Legislative Session, how-
ever, the fictional prince will now find
in Louisiana a multitude of valid testa-
ments and happy testators.® In addition
to clarifying the standards for making
wills in Louisiana, Act 30 simplifies the
previously overwrought process for will-
making and provides relief for testators
who may have unintentionally muddled
the prior process.

A Very, Very Brief History of
Will Making in Louisiana

The history of will-making in
Louisiana proceeds in four acts: Act I,
1808-1952; Act II, 1952-1999; Act 111,
1999-2025, and now Act IV, 2025-*
Like all good plays, the acts are connect-
ed and lead logically from one to another.
Act I was a time in which Louisiana had

pure civil law wills and nothing else. The
land was filled with olographic wills,
mystic wills, and nuncupative wills by
both public and private acts.’ This was
a simpler time before sophisticated trust
law and complex estate planning.

Act II continued the civilian tradition
but recognized that mystic and nuncupa-
tive wills had become problematic. Thus,
the statutory will, so-called because it
was located not in the Louisiana Civil
Code but the Revised Statutes, was add-
ed to Louisiana law.® The statutory will,
unlike its other testamentary brethren in
Louisiana, was a common-law product.’
Its adoption was a deliberate attempt
to use the experience of other states to
simplify will making in Louisiana. The
common law, which had long allowed
for attested wills that were valid only if
in writing, signed, and “attested to” by
two witnesses, was the foundation for
the statutory will.® Louisiana, however,
innovated, and added additional require-
ments to the common-law form, such as
notarization, a lengthy attestation clause,
a declaration by the testator, and the sig-
nature of the testator on every page.

Act III built upon Act II, which in lat-
er years heavily relied upon the two main
forms of will: olographic and statutory.
As a result, in 1999, the then-obsolete
forms of mystic and nuncupative wills
were abolished, and the olographic and
the statutory wills were preserved.” The
statutory will, however, was renamed
the notarial will, and moved to the Civil

Code to become new bedfellows with
its elder sibling, the olographic will."
Although many lawyers today assume
that the notarial will is a civilian product
and part of Louisiana’s civilian heritage,
such is not the case. The civil law will
that still exists in Louisiana today is the
olographic will; indeed, it has existed
since Roman times and is generally not
recognized in the common law.!!

Our current act, Act IV, retains both
the names and locations of the notarial
and olographic wills, but returns the
olographic will to its civilian roots and
simplifies the notarial will based upon
several decades of experience.”? In a
sense, then, Act IV, continues (or, per-
haps, completes) the changes made to the
Louisiana law of wills both in 1999 and
in 1952.

The Need for the New Law

Although the olographic will has a
venerable lineage and a practical use,
anecdotal evidence strongly suggests that
the dominant form of will in Louisiana
is the notarial testament. Despite its
popularity, thenotarial testamentunderthe
prior law contained many requirements
and plenty of opportunities for mistakes.
Under prior article 1577 of the Louisiana
Civil Code, a notarial will needed to
be “prepared in writing and dated” and
“executed” in “the presence of a notary
and two competent witnesses” after the
testator “declare[d] or signiffied] to them
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that the instrument is his testament” and
after having “signed it at the end and on
each other separate page.”'* Finally, “in
the presence of testator and each other,”
the witnesses and the notary had to sign
an appropriate — if almost talismanic —
clause attesting that the testator had done
everything appropriately.'*

Considered in a vacuum and out of
context, nothing is wrong with the above
requirements. In an abstract sense, prior
Civil Code article 1577 satisfied all the
purposes of form requirements: eviden-
tiary, cautionary, ritualistic, and protec-
tive.’® The multitude of technical require-
ments in the prior law made the testator
think long and hard about drafting a will
and arguably guarded against hasty deci-
sions by testators as well as ill-tempered
and malignly motivated malcontents de-
termined to defraud an unsuspecting tes-
tator. Of course, so too would requiring
the will be executed in Latin and before
six bishops. As has aptly been observed
by others, the relevant consideration is
not whether form requirements serve the
above purposes but whether they do so at
an acceptable cost.'

Indeed, experience has shown that the
cost involved with the prior form require-
ments for notarial wills was simply too
high. Voluminous court cases in the past
decade invalidated wills for seemingly
minor and arguably silly mistakes in
technical compliance.!” In one instance,
the attestation clause of a will recited
only that the testator signed the end of the
will but not every page of the will, even
though the testator had, in fact, signed ev-
ery page of the will.! In another instance,
the testator initialed the first two pages of
the will and signed the last page, rather
than signing all three pages with his full
name.” In both instances, Louisiana
courts declared the wills invalid.

What’s worse is that in few, if any,
of the cases were there any allegations
— much less credible allegations — of
fraud, duress, undue influence, or that the
testator was in any way being protected
or served by the invalidation of the will.
Rather, the will was invalid due to very
minor noncompliance with the form re-
quirements and nothing more. Of course,
mistakes have consequences, but the ef-
fects of errors in will-making are not gen-

erally mistakes of testators themselves.
Rather, the notarial will, being a profes-
sionally produced product, is the work
of lawyers and notaries, whose mistakes
are primarily borne by their clients rather
than themselves.

So, if the felt cost of will formalities
is too high and the noncompliance rate
is too common, should something be
done? For starters, no other transaction in
Louisiana law requires as many formali-
ties as the notarial will. Sales, mortgages,
loans, donations, and myriad other legal
transactions occur daily with far fewer
formalities. Undeniably, however, wills
are different insofar as the signatory to
the document is dead at the time when
the document matters most. But the very
same could be said for life insurance,
trusts, and beneficiary designations on
annuities and retirement plans, none of
which requires anywhere near the level
of formal complexity as the execution
of a will. Moreover, the experience from
other states and other civil law jurisdic-
tions also suggests that prior Louisiana
law was out of step with how wills are
regularly made.

An Explanation
of the New Law

Act 30 attempts to address the above
problem by preserving many of the core
formal requirements for wills but elimi-
nating some of the minor peripheral and
problematic requirements as conditions
of validity of a will.

The Notarial Will

Under Act 30, a valid notarial testa-
ment will requires only that the will be
in writing, dated, and executed in the
presence of a notary and two witnesses.?
These requirements are, not coincidental-
ly, very similar to the form requirements
necessary to execute a self-proving au-
thentic act — traditionally, the highest
level of formality for non-testamentary
documents.?! Moreover, as other states
require only that the will be attested to by
two witnesses, Louisiana law after Act
30 still imposes more form requirements
for the execution of a will than any other
state in the country.

Notably, Act 30 imposes no rigid re-
quirement as to what constitutes a date or
a signature, or where they must be located
within the will. Rather, a functional ap-
proach is employed, such that a court in
probating the document may ask whether
the testator’s signature sufficiently “iden-
tifies the testator” and manifests “an in-
tent by the testator to adopt the document
at the testator’s testament.”” Similarly,
the date “may appear anywhere” and
“is sufficient if it resolves those contro-
versies for which the date is relevant.”?
Thus, a will in which the drafter forgets
to fill in the blank of the day and which
may read “August _, 2025” could still
be valid if the particular day in August on
which the will is executed is unimport-
ant, as may be the case when the testator
executed only one will in August and no
evidence of incapacity or undue influ-
ence at the time exists.*

If the testator is unable to sign the will
on his own, as under prior law, another
person may do so at the direction and in
the presence of the testator.> Otherwise,
the special forms of notarial testaments
under prior law for those unable to read
or for those unable to see or hear have
been abolished.? All individuals may
now use the standard form for a notarial
will without the need and complexity of
special variants of notarial wills.?’

The Olographic Will

In addition to reforming the law on
notarial wills, Act 30 also streamlines
the law on olographic wills and returns
the law to its civilian roots. Even prior
to the Digest of 1808, French law pro-
vided (as it still does today) simply that
an olographic will is valid if it is entirely
written, dated, and signed in the hand
of the testator. Over time (and often to
correct erroneous court interpretations),
Louisiana law on olographic wills adopt-
ed additional appendages that delineated
the exact location of the signature, the ef-
fect of additional writings, the placement
of the date, and the need for the date to
express a day, month, and year.?®

The new law discards the above
appendages and returns Louisiana law
to a simpler statement: “An olographic
testament is one entirely written, dated,
and signed in the handwriting of the
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testator. The olographic testament is
subject to no other requirement as to
form.”” Thus, cases in which olographic
testaments were invalidated because the
date contained only a month and a year
or the signature did not appear at the end
are no longer good law.>

The Probate Process

Despite the above changes, there is no
need for conscientious attorneys or nota-
ries to change their method of practice or
to alter their standard form documents.
With respect to notarial wills, evidence
suggests that part of the problem with the
prior law was that old forms still prolifer-
ated, despite not meeting the detailed re-
quirements of the then-current law. Thus,
care has been taken in the revision not
to create a dramatically new regime that
would catch practitioners unaware and
correspondingly result in more invalid
wills despite a simplified process.

To that end, many of the changes made
by Act 30 move the peripheral require-
ments for will-making from matters of
validity to matters of probate. In other
words, a notarial will that meets all the
requirements of the prior law will still be
valid and still be self-proving. Under Act
30, although a notarial will need only be in
writing, signed, dated, and notarized, to be
self-proving, it still must contain or by ac-
companied by an attestation clause and be
signed on every page. If it does not, the will
is not invalid, but will require additional
steps for probate, namely, the testimony by
the notary and at least one witness. If only
one witness or only the notary is available,
that sole testimony shall be sufficient. If
none are available, “the testament may be
proved by the testimony of two credible
witnesses who recognize the signature of
the testator on the testament.”!

No change in probate practice is con-
templated by the new law for olographic
wills. Olographic wills must still be
proven by the testimony of two witnesses
who are familiar with the handwriting of
the testator.

Conclusion

The content of the above law was ar-
rived at only after a lengthy and compre-

hensive study of the laws and practices
of other U.S. states and other civil law
jurisdictions. To aid in interpretation and
application of the new law, Act 30 con-
tains extensive comments explaining the
purposes and effect of the change.

Much like the old law that has now
disappeared from the world, when the
prince in Saint-Exupery’s work van-
ishes at the end of the story, the aviator
requests to be contacted by anyone who
encounters a boy like the prince. So too
this author makes a similar request of
the reader for any problems encountered
with the new law and with suggestions
for improvement. The law, after all, must
suit the needs of practice and the people
it serves. As the title to this article sug-
gests, it is hoped that the new approach
to wills is a move forward to a better way.
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