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I. Introduction

emporary restraining 
orders, or TROs, serve as 
vital emergency measures 
in litigation, empowering 

courts to swiftly halt conduct that threatens 
immediate and irreparable harm. Given 
their urgent nature, TROs operate with 
streamlined procedures that bypass many 
of the usual Constitutionally and statutorily 
mandated procedural requirements. This 
streamlining allows courts to sometimes 
issue TROs ex parte—without notice to 
the opposing party—when circumstances 
demand immediate action. 

However,  the expedited nature of 
TROs does not excuse compliance with 
ethical obligations. In fact, an attorney ap-
plying for a TRO on behalf of a client may 
be subject to heightened ethical obliga-
tions given the ex parte nature of the pro-
ceedings.1 This article (II) first examines 
the procedure governing TROs and (III) 
then explores some of the ethical consid-
erations implicated by the TRO applica-
tion process. 

II. TRO Application 
Procedure

“Standard” TROs are governed by 
La. Code Civ. Proc. art. 3603.2 There are 
other types of TRO’s that are contained 
in different parts of the law; however, this 
article is limited to those which are pres-
ent in La. Code Civ. Proc. art. 3603. The 
general rule is that a TRO cannot be grant-
ed without notice to the adverse party.3 
However, Article 3603(A) permits a TRO 
to be granted without notice if the follow-
ing two conditions are met: (1) it clearly 
appears from specific facts shown by a 
verified petition, supporting affidavit, or 
affirmation that immediate and irreparable 
harm will result to the applicant before the 
adverse party or his attorney can be heard 
in opposition; and (2) the applicant’s at-

torney certifies to the court in writing the 
efforts that have been made to give notice 
or the reasons why notice should not be 
required.4

The attorney certification requirement 
was added in 1985 “due to abuses in ob-
taining” TROs.5 Hence, the change was 
intended “to reduce the practice of issuing 
ex parte restraining orders without notice 
of any kind, and to permit the conduct of 
some type of adversary proceeding before, 
rather than after, the issuance of injunctive 
relief.”6 And, more recently, the article 
was amended yet again to drive home the 
point that a TRO can be granted without 
notice “only if the applicant or his attorney 
has certified in writing [1] that notice has 
been given to the adverse party or his at-
torney, [2] that efforts were made to give 
notice, or [3] that reason exists as to why 
notice should not be required.”7

The “specific facts of immediate irrep-
arable harm” and “attorney certification” 
requirements of Article 3603 are conjunc-
tive conditions, meaning that both must 
be satisfied before a TRO can be granted 
without notice.8 The fulfillment of only 
one condition is not sufficient to permit 
the issuance of a TRO without notice. 
Thus, a TRO application that contains suf-
ficient factual allegations of immediate ir-
reparable harm but lacks the attorney cer-
tification is defective and cannot support 
the issuance of an ex parte TRO. And vice 
versa: a TRO application that contains 
the attorney certification but lacks spe-
cific factual allegations is also defective. 
Further, it must be emphasized that irrepa-
rable harm alone is insufficient to satisfy 
the first condition. Instead, the irreparable 
harm must be “immediate.”9

III. Ethical Considerations 
When Applying for TROs
The ex parte TRO application process 

is a unique procedure. Typically, to obtain a 
substantive court order, a party is required 
to try their case either by a contradictory 
motion or a trial on the merits. Article 
3603 dispenses with this requirement, and 

for good reason: ordinary proceedings, 
and their accompanying delays, are ill-
equipped to deal with the exigencies of 
emergency litigation. That said, there 
are important ethical considerations 
involved when applying for an ex 
parte TRO, including (A) the “ex parte 
communication” rules of Rule 3.5 of the 
Louisiana Rules of Professional Conduct, 
(B) the “candor towards the tribunal” 
rules of Rule 3.3, and (C) the duty of 
competence imposed by Rule 1.1.

A. Ex parte TRO applications must 
follow Article 3603 to avoid prohib-

ited communications.

Starting with the basics, Rule 3.5(b) 
prohibits ex parte communications be-
tween an attorney and a judge “during the 
proceeding unless authorized to do so by 
law or court order.”10 This rule sets forth 
the general rule that ex parte communica-
tions are prohibited. But what, exactly, is 
an “ex parte communication”? Generally 
speaking, an ex parte communication is 
“[a] communication between counsel or a 
party and the court when opposing coun-
sel or party is not present.”11 The prohibi-
tion of ex parte communications covers 
both oral and written communications.12 
Behind the rule lies an important justifica-
tion: “Improper ex parte communications 
undermine our adversarial system, which 
relies so heavily on fair advocacy and an 
impartial judge. Such communications 
threaten not only the fairness of the reso-
lution at hand, but the reputation of the ju-
diciary and the bar, and the integrity of our 
system of justice.”13

Rule 3.5(b), however, provides limited 
exceptions for ex parte communications 
that are authorized by (1) law or (2) court 
order. Outside of those two exceptions, 
though, an attorney should refrain from 
engaging in ex parte communications 
with a judge during the proceeding.

The first exception—ex parte commu-
nications “authorized . . . by law”—can 
be relevant when applying for a TRO. 
Article 3603 authorizes the issuance of 
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an ex parte TRO when certain conditions 
are met.14 By implication, the code article 
thus authorizes ex parte communications 
between a lawyer and the judge. But, 
again, the two conditions (specific facts of 
immediate irreparable harm and attorney 
certification) must be satisfied to trigger 
the exception.

The importance of satisfying both con-
ditions prior to the filing of the TRO ap-
plication cannot be overstated. Indeed, “a 
lawyer’s failure to follow the applicable 
rules regarding efforts to notify all par-
ties about seeking a temporary restraining 
order renders the proceeding an unethical 
ex parte communication.”15 While there 
is a dearth of Louisiana caselaw on this 
issue, two cases from Indiana—whose 
professional conduct rules largely mir-
ror Louisiana’s own—are illustrative 
of this principle and may inform how a 
Louisiana court or the disciplinary board 
would rule.16

In In re Wilder,17 the plaintiff’s attor-
ney delivered a copy of a TRO application 
to the defendant’s attorney and, shortly 
thereafter, filed the TRO application 
and met with the judge, who granted the 
TRO.18 Based on this conduct, the court 
found that the plaintiff’s attorney violated 
Professional Rules 3.5 and 8.4(f).

First, the court found that the attorney 

violated Rule 3.5 by communicating ex 
parte with a judge when not permitted 
by law to do so.19 Although Indiana law 
permitted a TRO to be granted without 
notice, the plaintiff’s lawyer was required 
to comply with certain requirements, 
much like Louisiana law.20 Namely, he 
was required to give meaningful notice of 
the application to the defendant.21 Sending 
a copy of the application to the defendant’s 
attorney at the same time as, or shortly 
before, meeting with the judge was not 
“meaningful notice.”22 Plus, the plaintiff’s 
attorney did not take the steps necessary to 
obtain an ex parte TRO without notice.23 
He did not show that immediate and 
irreparable harm was imminent, and he 
failed to certify in writing what efforts he 
made to give notice to the defendant or 
why such notice should not be required.24 
Because the attorney failed to follow the 
statutory requirements for obtaining an 
ex parte TRO, he was not authorized by 
law to engage in ex parte communications 
with the court.

Second, the court also found that the 
attorney violated Rule 8.4(f) by assisting 
the judge who issued the TRO in conduct 
that violated the Code of Judicial Conduct, 
i.e., the granting of an ex parte TRO with-
out obtaining a written certification from 
the plaintiff’s attorney about notification 

efforts.25 (It is worth mentioning that the 
judge was also found guilty of misconduct 
and suspended from the bench.)26 For this 
misconduct, the attorney was suspended 
from the practice of law.27

In another case, In re Anonymous,28 
the plaintiff’s attorney sought an ex parte 
TRO but failed to contact the opposing 
party, failed to certify to the judge what 
efforts he made to give appropriate no-
tice, and failed to certify the reasons why 
notice should not be required.29 While at 
the courthouse, the attorney spoke to the 
judge and obtained an ex parte TRO.30 
Only after the TRO was issued did the at-
torney notify the opposing counsel of the 
emergency proceeding or the fact that the 
court had already entered a TRO.31

The court found that this conduct vio-
lated the professional rules prohibiting ex 
parte communications.32 The court ob-
served that the law permits the issuance 
of an ex parte TRO, but only if proper 
safeguards—i.e., a showing of immedi-
ate irreparable harm and the attorney cer-
tification requirement—are followed.33 
“Failure to follow the . . . safeguards,” the 
court explained, “renders a proceeding in 
which proper notice has not been given 
to the opposing party an impermissible 
ex parte communication by the attorney, 
and, as such, is prohibited under . . . Rule 

Sidebar/Ex Parte TRO Checklist
□  Form of Application
The application must be in the form of a verified petition or a petition with a supporting 
affidavit (the verification or affidavit can be made by the plaintiff, the plaintiff’s attorney, or the 
plaintiff’s agent).

□  Substance of Application
The application must (1) contain specific factual allegations showing that immediate 
irreparable harm will occur before the defendant or the defendant’s attorney can be heard in 
opposition and (2) disclose all material facts, adverse or not.

□  Attorney Certification
The applicant’s attorney must certify in writing (1) what efforts were made to give notice to the 
defendant or (2) why notice should not be required.
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3.5(b).”34 For this misconduct, the attor-
ney was privately reprimanded.35

B. Attorneys for ex parte TRO  
applicants owe special  

candor obligations.

You’ve satisfied the first two hurdles 
of Article 3603(A) by submitting an ex 
parte TRO application with sufficient 
factual support and the attorney certifica-
tion. But that’s not the end of the road. 
When an ex parte TRO is sought, an at-
torney is also bound by Rule 3.3(d) of the 
Louisiana Rules of Professional Conduct, 
which states: “In an ex parte proceeding, 
a lawyer shall inform the tribunal of all 
material facts known to the lawyer that 
will enable the tribunal to make an in-
formed decision, whether or not the facts 
are adverse.”36

This special candor obligation can 
place an attorney for an ex parte TRO ap-
plicant in uncharted waters. “Ordinarily, 
an advocate has the limited responsibility 
of presenting on side of the matters that 
a tribunal should consider in reaching a 
decision; the conflicting position is ex-
pected to be presented by the opposing 
party.”37 But, obviously, in an ex parte 
proceeding, “there is no balance of pre-
sentation by opposing advocates.”38 The 

special candor obligation of Rule 3.3(d) 
aims to correct that balance by requiring 
the lawyer to disclose all material facts—
even those adverse to the attorney’s own 
client—to assist the tribunal in reaching a 
“substantially just result.”39

The Louisiana Supreme Court reaf-
firmed this “special duty” of candor in 
the ex parte context in Louisiana State 
Bar Association v. White.40 In that case, 
the plaintiff’s attorney took a default 
judgment against the defendants in the 
amount of $4,011.44 but intentionally 
withheld from the court the material 
fact that the balance due was $2,000 less 
than this amount due to a prior partial 
payment.41 Given the ex parte nature of 
the default judgment proceeding, the 
Supreme Court explained that the attor-
ney owed an “expanded duty to inform 
the court of all material facts known to 
the lawyer, even those adverse to the 
client’s position.”42 The Court also ob-
served that courts routinely set aside ex 
parte judgments obtained in violation of 
this special duty of candor obligation.43 
For this (and other) misconduct, the at-
torney was suspended from the practice 
of law.44

The same principles apply to ex parte 
TRO proceedings, too. Given the drastic 
nature of injunctive relief, an attorney 

for an ex parte TRO applicant should be 
mindful of fulfilling this “special” and 
“expanded” duty of candor and of appris-
ing the court of all material facts, even 
those that may cut against their client’s 
case. Of course, this special candor ob-
ligation must be tempered against the at-
torney’s duty of loyalty to their client.45 
While this is a delicate balance, it would 
be inaccurate to say that an attorney vio-
lates the duty of loyalty owed to the cli-
ent by complying with Rule 3.3(d) and 
disclosing all material facts in pursuit 
of an ex parte TRO. Failure to do so, of 
course, would be a violation of the Rules 
of Professional Conduct in itself and sub-
ject any wrongfully obtained ex parte 
TRO to vacatur.46

C. Failure to adhere to  
Article 3603 may subject  
your client to damages  

and attorney’s fees.

Speaking of vacatur, one final practice 
note: If a TRO is wrongfully issued—for 
example, if a court issues an ex parte 
TRO that fails to comply with Article 
3603’s pleading and certification require-
ments—your client may be on the hook 
for damages caused by the wrongfully 
issued TRO, including attorney’s fees, 
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under La. Code Civ. Proc. art. 3608.
The Louisiana Supreme Court has 

explained that Article 3608 “broadly 
permits” an award of damages for the 
wrongful issuance of a TRO on a motion 
to dissolve or after the preliminary 
injunction is tried on the merits.47 Further, 
a defendant is not required to prove bad 
faith or malice on the party of the plaintiff 
to be entitled to wrongful-TRO-issuance 
damages.48 Rather, damages may be 
awarded if the TRO was incorrectly 
issued or the result of a mistake.49

In advising a client and facilitat-
ing an ex parte TRO application, an at-
torney should be mindful of Rule 1.1’s 
duty to provide competent representation 
to a client.50 This duty “requires the le-
gal knowledge, skill, thoroughness and 
preparation reasonably necessary for the 
representation.”51 Diligently following 
Article 3603’s requirements arguably 
fulfills this obligation, while lowering 
the risk that the client will be subject to 
wrongful-TRO-issuance damages.

IV. Conclusion
The streamlined nature of TRO pro-

ceedings, while necessary for address-
ing emergent threats of immediate and 
irreparable harm, does not diminish an 
attorney’s ethical obligations. To the con-
trary, it enhances them. When seeking an 
ex parte TRO, attorneys must carefully 
navigate both procedural requirements 
and ethical duties. Article 3603’s dual re-
quirements of (1) specific facts showing 
immediate and irreparable harm and (2) 
attorney certification regarding notice are 
not mere procedural formalities. They 
serve as the gateway to legitimate ex par-
te communications with the court and to 
protect against abuse of the TRO process.

Moreover, attorneys seeking ex parte 
TROs should consider special candor 
obligations under Rule 3.3(d) that go 
beyond normal advocacy duties. In the 
absence of adversarial presentation, they 
must proactively disclose all material 
facts—even adverse ones—to enable the 
court to make a fully informed decision. 
This heightened duty of candor, com-

bined with strict compliance with Article 
3603, helps preserve the integrity of TRO 
proceedings while ensuring they remain 
available as vital tools for emergency re-
lief.

Finally, attorneys should be mindful 
of the overarching obligation to provide 
competent representation to their clients. 
When preparing an ex parte TRO appli-
cation, an attorney should, therefore, ad-
here to Article 3603’s pleading and certi-
fication requirements.
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